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PREFACE. 

The  march  of  mind  in  the  science  of  law 
and  jurisprudence  generally,  has  advanced 
too  far  to  require,  in  a  work  like  the  present, 
any  prefatqry  commendation  on  the  sub- 
jeot.  It  has  been  said  of  judicial  reports,  and 
with  truth  too,  that  they  are  the  lights  of 
the  law,  and  like  the  Christian's  faith,  (with- 
out irreverence,)  they  may  be  said  to  be  the 
evidence  of  things  not  seen.  No  law,  how- 
ever minute  in  its  details,  can  provide  for 
till  the  variety  of  cases  that  daily  spring  out 
of  the  diversified  arrangements  of  civilized 

society.     Where  the  law  ig  thus  deficient, 
equity  jurisdiction  takes  place  in  our  courts, 

and  the   settled  decisions  in  those  cases, 

form  the  operative  and  practical  rule  by 

wtofeh  tile  citizen  is  governed.     A  correct 

publication  of  them,  therefore,  become^  of 


primary  interest  with  the  people.  It  induces 
caution  and  research  on  the  part  of  the  tri- 
bunals themselves,  and  affords  light  and  se- 
curity to  the  public  upon  which  their  deci- 
sions bear.  In  this  view  of  the  subject  it 
was  wisely  provided  m  the  constitution  of 
our  state,  that  in  all  definitive  judgments  the 
judges  should  announce  the  reasons  upon 
which  their  decisions  are  founded.  Until 
the  legislative  session  of  1830,  the  decisions 
of  our  Supreme  Court  had  been  reported  by 
his  honor  F.  X.  Martin,  onef  of  the  judges 
of  the  court,  and  the  bar  of  Louisiana  can 
readily  testify  to  the  merits  of  that  work, 
and  the  advantages  it  has  yielded  the  coun- 
try in  the  administration  of  justice.  But  the 
demand  for  the  work  was  limited,  and  the 
publishing  so  expensive,  as  to  render  it  on- 
erous to  the  purchaser,  and  hazardous  to 
the  publisher,  as  an  individual  undertaking. 
During  the  last  session  of  our  legislature,  it 
was  provided  by  law  that  a  reporter  should 
be  appointed  with  a  salary  from  the  govern- 
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ment,  and  the  price  of  the  reports  limited, 
in  order  to  give  them  a  more  general  circula- 
tion- That  law  prescribes  the  manner  in 
which  they  shall  be  conducted. 

In  offering  this,  the  first  volume  of  his  labors 
to  the  public,  the  Reporter  has  to  observe! 
that  he  has  endeavored  to  conform  to  the 

w 

provisions  of  the  law  which  has  prescribed 
his  duties,  and  if  he  has  succeeded  so  far  as 
to  answer  the  object  of  his  appointment,  he 
will  have  experienced  that  satisfaction  which 
a  diffidence  in  his  abilities  would  never  have 
permitted  him  to  expect.  Conscious  of 
having  conducted  his  labors  at  least  with 
strict  impartiality,  he  submits  the  work  to  a 
candid  public,  and  the  liberality  of  an  en- 
lightened profession. 
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RULES 

or  rax 

SUPREME  COURT. 


1.  The  original  plaintifi  in  the  inferior  court,  shall 
hare  the  right  of  opening  and  doting  the  argument  of 
the  came  in  this  court 

fL  It  is  ordered  that,  the  party  applying  for  the 
filing  of  the  record  of  any  case  in  this  court,  shall,  at 
the  same  time,  tender  to  the  clerk  his  bond  and  se- 
curity, in  the  sum  of  one  hundred  dollars,  for  the 
payment  of  the  fees  which  shall  accrue  to  said  clerk 
in  such  suit. 

3.  It  is  ordered  that,  when  a  cause  shall  have  been 
set  for  hearing,  and  the  appellant  shall  flu!  to  attend 
himself,  or  his  counsel;  the  appeal  shall  be  dismissed, 

unless  the  appellee  shall  appear  and  proceed  to  argue 
the  case  expmie.  But,  the  cause  shall  be  reinstated 
if  the  party  shall  within  tea  days  show  that  his  ab- 
sence was  occasioned  by  some  occurrence  not  within 
his  control. 

4.  When  the  appellant  does  not  rely  (wholly  or 
mpart)  on  a  statement  of  facts,  bill  of  exceptions,  of 
special  verdict ;  but  expects  to  show  error  on  the 
free  of  the  record  i  he  shall  file  an  assignment  of  er- 
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rotb  within  ten  days  after  the  record  ii  brought  up — 
otherwise  the  appeal  will  be  dismissed. 

5.  The  meeting  of  this  court  in  the  month  of  No- 
vember next,  shall  be  on  the  first  Monday,  and  so  on 
the  fourth  Monday  of  November,  in  every  year  there- 
after. 

6.  It  is  hereby  ordered  that,  any  party,  appellee, 
having  been  duly  cited  to  be  and  appear  in  this  court, 
shall  be  allowed  five  clear  days  from  the  day  of  filing 
of  the  appeal,  to  answer  thereto  ;  and,  if  the  said  ap- 
pellee shall  not  answer  thereto,  within  that  period, 
the  cause  may  be  set  for  trial  by  the  appellant ;  and 
this  court  will  proceed  to  hear  the  said  cause  ex  parte, 
at  the  time  appointed  for  the  trial  thereof.* 

7.  Ordered  that,  whenever  a  cause  is  to  be  argued 
in  writing,  the  plantifl's  attorney  shall  deliver  to  the 
defendant's  a  copy  of  his  argument,  who  shall  be 
bound  to  return  it  in  ten  days,  with  his  answer;  and 
the  plaintiff,  ten  days  after  receiving  the  same,  shall 
deliver  the  whole,  with  his  reply,  to  the  clerk  of  the 
court,  or  one  of  the  judges.  And,  if  in  such  reply  he 
shall  quote  new  authorities,  he  shall  be  bound  to  fur- 
nish the  defendant's  attorney  with  a  note  of  such  au- 
thorities, and  of  the  point  to  which  he  thinks  they  ap- 
ply. And  that  there  may  be  no  altercation  relative  to 
the  time  of  delivering  the  copies  of  such  arguments: 
it  is  ordered  that,  no  evidence  thereof  shall  be  receiv- 
ed, but  the  acknowledgment  of  the  delivery,  under 
the  hand  of  the  party  to  whom  the  argument  was 
given ;  or,  if  refused,  by  affidavit  of  that  fact. 

*  Vtde  i.  Martin's  Digest  p.  442,  n.  6. 
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And,  it  is  further  ordered  that,  if  any  part^.jnali 
delay  to  deliver  his  argument  within  the  time  above 
limited,  the  other  may.  deliver  his  notes  to  the  court, 
who  will  then  proceed  to  examine  and  decide  the 
cause  :  Provided  that,  in  all  cases,  the  court  may,  un- 
der special  circumstances,  enlarge  the  time  for  deli- 
very and  return  of  arguments,  if  such  enlargement  be 
applied  for  before  the  expiration  of  the  time  herein 

limited. 

8.  No  case  will  be  set  down  for  hearing,  unless  the 

party  moving  to  have  it  set  down,  shall  on,  or  before, 
the  preceding  Saturday,  have  filed  with  the  clerk,  a 
note  of  the  points  and  authorities  on  which  he  intends 
to  rely.  It  shall  also  be  the  duty  of  the  opposite  party 
to  furnish  to  the  clerk  within  three  days  after  the 
cause  is  &us  fixed  for  trial,  a  statement  of  the  points 
made  by  him,  and  the  authorities  by  which  he  intend 

9 

to  support  then,  and  no  rehearing  shall  be  granted 
on  any  points  which  the  parties  may  have  omitted  to 
furnish  in*  compliance  with  this  rule. 

When  a  petition  for  rehearing  is  presented,  the 
court,  if  it  doubt  whether  it  ought  to  be  granted,  will 
communicate  the  petition  to  the  opposite  party,  who 
shall  be  bound  to  answer  within  eight  days,  or  the 
court  will  proceed  to  decide  on  it  ex  parte. 

9.  Ordered  that,  the  rule  of  this  court  relative  to 
the  filing  of  notes  of  the  points  and  authorities  in  each 
case  set  down  for  hearing,  shall,  from,  and  after  the 
seventh  day  of  October,  be  amended,  by  substituting 
in  place  of  these  words,  "  and  no  rehearing  shall  be 
granted  on  any  points  which  the  parties  may  have 
omitted  to  furnish  in  compliance  with  this  rule;"  to 
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wHK  And  if  any  point,  not  stated  in  the  note  of 
•ay  party,  shall  be  made  by  him  at  the  trial,  the  op- 
posite  party  shall  be  allowed,  if  he  desire  H,  four  days 
to  answer  such  point  in  writing. 

10  The  clerk  is  not  to  permit  any  attorney  to 
take  any  part  of  the  records  of  this  court,  ercn  with 

the  consent  of  the  opposite  party. 

11  Ordered,  that  the  appeals  from  the  third,  fourth, 

and  eighth  districts  be  placed  on  a  separate  docket, 
to  be  kept  by  the  cleric  for  that  purpose— that  said 
docket  be  taken  up,  and  the  cases  called  in  the  order 
in  which  they  stand  thereon,  on  the  first  Mondays  of 
January,  and  the  first  Mondays  of  March  in  each  year, 
and  be  heard  on  those  and  each  succeeding  day  there- 
after, except  Sundays,  until  the  whole  are  disposed  ofc 
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ture during  the  June  term. 
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STATE  OP  LOUISIANA. 

Esstsra  District* 
JBA0TMW  TCSTRICT...MARCH  TRRV,  1880.       Afore*,  1890. 

OJLKEY  w.  MAYOR,  *  -fX.  °A"T" 

IIatobi  fc  ai» 
Thb  ordinance  of  the  mayor,  aldermen  and  city  com> 

cil  of  New-Orleans,  of  September,  1 827,  imposing  a  tax 
on  the  front  proprietors  of  ground  within  the  city  and 
incorporated  faubourgs  for  the  exclusive  purpose  of 
paying  the  streets  and  making  the  banquets,  violates 
neither  the  constitution  of  theJJnited  States  nor  that 
of  Louisiana. 

Taxation  need  not  be  uniform. 

A  tax  laying  a  certain  sum  on  the  owners  ef  afl 
property  of  a  particular  description,  is  a  tax  on  pro* 
perty. 

The  corporation  ef  New-Orleans,  have  a  right  to 
lay  a  tax  to  provide  for  a  prospective  deficiency. 


AppMlfrom  tht  ocrert  of  the  stent  dfartrtct* 

In  September,  1827,  the  mayor  and  city 
council  of  New-Orleans  passed  an  ordinance 
by  which  the  front  proprietors  of  ground  within 


voli.  i.  1 
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Sutern  iwriet  the  city  and  incorporated  feobourgs,  should, 

^J^^#   for  the  exclusive  purpose  of  paving  the  streets 

Oaxst.       and  making  the  banquets,  pay  one-third  part 

lUmkui   of  what  the  city  assessor  should  estimate  the 

cost  of  the  work  to  be  done  in  front  of  their 
ground  respectively.  The  ordinance  embraced 
not  only  lots  in  front  of  which  pavements  and 
banquets  had  already  been  made,  but  also  such 
as  were  unpaved,  leaving  it  to  the  option  of  the 
proprietors  to  pay  one  third  of  the  amount  as 
assessed  in  cash,  or  to  give  their  endorsed  notes 
payable  in  6,  12,  18  and  24  months,  bearing 
an  interest  of  8  per  cent.    The  plaintiff,  who  is 
the  owner  of  die  property  situated  at  the  cor- 
ner  of  Bienville  and  Chartres-streets,  gave  his 
notes  at  6, 12, 18  and  24  months  for  the  amount 
of  die  tax  imposed  on  him,  and  die  present  suit 
was  brought  to  recover  them  back  on  the 
ground  that  the  ordinance  of  1827  was  uncon- 
stitutional, partial  in  its  operation,  and  unau- 
thorized by  the  charter  incorporating  the  city. 
All  exceptions  were  waived  in  the  court  below, 
and  the  case  tried  on  the  legality  of  the  ordi- 
nance of  1827.    The  district  court  gave  judg- 
ment for  the  defendantsand  the  plaintiff  appealed. 

Pierce  and  Eustis  for  the  appellant. 

Moreau  and  Soutt  for  the  appellees— cited 
the  old  and  new  Civil  Code — 3d  Dallas— Mo- 
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Trau's  Digest — Martin's  Reports,  7th  vol— do  EMttm  Dtettto. 
New  Series,  vol.  5th— -Ordinances  of  the  cor- 


poration  of  New-  Orleans,  4th  vol — Ordinances       Oamy. 
of  the  corporation  of  New-York  of  1827,  p.    H**0***1- 
174  and  181 — and  the  ordinances  of  the  cities  of 
Boston  and 'Charleston. 

Porter,  J.  delivered  the  opinion  of  the 
court  On  the  22d  of  September,  1827,  the 
city  council  passed  an  ordinance  by  which 
they  imposed  an  annual  tax  for  twenty  years, 
cm  all  the  owners  of  lots  in  the  city  and  fau- 
bourgs of  New-Orleans,  for  the  exclusive  pur- 
pose of  paving  the  streets  and  making  ban- 
quets  in  front  of  their  property;  leaving,  how- 
ever, to  the  persons  so  taxed,  the  choice  of 
exempting  themselves  from  the  annual  pay- 
ment of  the  sum  charged  on  their  property, 
by  paying  in  cash  the  amount  expended  by 
the  corporation  in  doing  the  work,  or  by  giv- 
ing their  notes  in  four  equal  and  annual  instal- 
ments, with  interest  at  eight  per  cent  for  the 
delay  of  payment 

By  this  ordinance,  the  tax  was  demandaMe 
at  once  from  all  those  in  front  of  whose  lots 
the  work  had.  been  done,  but  those  before 
Whose  property  the  pavement  was  not  made, 
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*^  '      '  tioo  of  the  wort 


.P**W'         The  plaintiff  chose  to  give  hi*  «ptefr  at  1, 
MAj6*fcAiM  2, 3  and  4  yean,  for  the  tax  imposed  oa  him, 

and  now  contests  the  payment,  on  thegroond 
that  they  were  given  without  consideration; 
the  ordinance  being  illegal,  unconstitutional, 
and  in  violation  of  the  charter  incorporat- 
ing the  city. 

The  district  court  gave  judgment  for  die 
defendants,  and  the  plaintiff  appealed. 

The  case  has  been  well  and  elaborately 
discussed,  and  like  other  causes  where  the 
interests  of  many  are  involved,  it  has  assum- 
ed an  importance  to  which  we  do  not  think  it 
entitled  from  any  difficulty  it  presents  in  the 
decision. 

'  To  one  of  the  propositions  of  the  appellant's 
counsel  the  court  gives  its  entire  assent  The 
corporation  is  the  creature  of  the  legislature, 
and  has  no  power  but  that  which  the  creator  has 
thought  proper  to  bestow  on  it ;  its  jurisdiction 
is  limited ;  and  the  charter  is  to  the  city  coun- 
cil what  the  constitution  is  to  the  legisla- 
ture—neither can  rightfully  exercise  any  pow- 
er not  conferred  on  them.  We  have  kept 
this  principle  steadily  in  view  in  considering 
the  question  before  us. 
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The  most  natural  order  ia  which  the  case  Buto*  Dutnet. 

a  •       i    .  Match*  18M. 

can  be  examined,  is  to  enquire: 


Finrt— What  powers  are  conferred  on  the  <>*«*• 

corporation?  MA*om  *  A1* 

Second — Gould  these  powers  be  constitit- 
ttoaatly  given  to  it  by  the  legislature. 

m 

Third — Is  the  ordinance  imposing  the 
tax  complained  o£  within  the  powers  rested 
in  the  city  council,  supposing  it  to  be  coristi* 
tutional  ? 

L  And  first,  as  to  thepower  conferred.  The 
6th  Motion  of  the  act  of  incorporation,  with 
other  provisions  in  relation  to  the  authority 
of  the  mayor  and  aldermen,  has  the  follow* 
ing:  "And  the  said  mayor  and  city  council 
shall  have  power  to  raise  by  tax,  in  such  man* 
ner  as  to  them  may  seem  proper,  upon  the 
real  and  per sonal  estate  within  the  said  city, 
Buoh.  sum  or  sums  of  money  as  may  be  neces- 
sary to  supply  any  deficiency,  for  the  light- 
ing, cleaning,  paving,  and  watering  the  streets 
of  the  said  city :  for  supporting  the  city  watch, 
the  levee  of  the  river,  the  prisons,  work-hou- 
ses, and  other  public  buildings,  and  for  such 
ether  purpose  as  the  police  and  good  govern- 
meat  of  the  said  city  may  require."  In  ibis 
section  is  also  found  a  proviso  of  the  follow- 
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Mtftiet  ing  nature,  "that  no  by-law,  or  ordinance  to 

JM^ny£n\    1SSA 

be  passed  by  the  said  mayor  and  city  council, 


oamy.       shall  bare  any  force  or  effect,  which  is  oon- 
***•****»   trary  to  this  charter,  to  any  provisions  of  the 

constitution  of  the  United  States,  or  the  laws 
of  this  territory*"  2  Moreau's  Digest,  III. 

•  By  an  act  passed  in  1813,  the  corporation 
is  authorized,  "to  determine  the  completion 
and  dimensions,  the  maintainance,  and  repair 
of  the  side  pavements  in  the  said  streets,  at 
the  cost  of  the  proprietors  of  houses,  lands  or 
neighboring  lots/9  In  this  act  it  is  also  provid- 
ed, that  no  by-law  or  regulation  shall  have 
any  force  or  effect,  which  is  contrary  to  the 
constitution  of  the  United  States,  or  to  the 
oonstitution  and  laws  of  Louisiana. 

By  these  provisions  it  is  seen,  that  very 
extensive  powers  are ,  conferred  on  die  city 
council*  and  that  a  great  deal  is  intrusted  to 
their  discretioa  Authority  is  given  them  to 
lay  such  taxes  as  to  them  mag  seem  proper, 
on  the  real  and  personal  property  within  the 
city,  for  the  supplying  of  any  deficiency  which 
may  exist  in  their  funds.  After  a  detailed 
statement  of  the  objects  to  which  die  money 
so  raised  is  to  be  applied,  a  sweeping  chase 
panto  taxation  for  any  purpo$e  vMokiMe 
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pdice  afid  g<wd  government  of  the  cUy  mag  Samm  Dwtrkt- 
require.    Not  a  word  is  said  about  taxation     >^0-w/ 
being  Uattferm,  and  it  may  therefore  be  safely      °A"T% 
stated,  that  unless  something  is  found  in  die  Mato*&  ** 
constitution  of  the  United-States,  or  of  the 
state  of  Louisiana,  which  nullifies  the  ordi- 
nance in  question  on  this  ground,  it  will  be  in 
vain  sought  in  the  statutes  empowering  the 
corporation  to  levy  taxes. 

II.  This  brings  us  to  the  second  questions 
could  the  legislature  constitutionally  confer 
on  the  city  council  power  of  so  extensive  a 
nature  as  that  we  have  just  examined? 

The  provisos  in  the  statutes  already  cited, 
declare,  all  by-fews  and  ordinances  invalid 
which  are  contrary  to  the  constitution  of  the 
United  States,  and  counsel  have  argued,  that 
any  species  of  taxation  exercised  by  the  cor- 
poration contrary  to  that  which  the  general 
government  could  resort  to,  is  null  and  void. 

If  the  nullity  of  the  ordinance  is  supposed     n»  «***»«• 

of  tho  mayor  t  ai» 

to  arise  from  its  want  of  uniformity,  and  con*  *■■•*  and  at? 

council  of  Now* 

sequent  opposition  to  the  constitution  of  the  orjoanaof  8opt»r 

*  **  1887,  imposing  a 

United  States,  the  answer  is,  that  there  is  **  on  **  *•* 

7  '  .  proprietors   of 

nothing  in  that  instrument  which  requires  S!^S^^ 
direct  taxes  to  be  uniform.  It  merely  declares  SJ^JJSKi 
they  shall  "be  apportioned  among  the  respee*  P"r*«ofP*vil>f 
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BMtera  DMtriet  twre  states  according  to  their  numbers,  and 

March,  IS*.  ^ 

v^v**/    leaves  to  congress  after  that  apportionment  is 
°"*r'      mule,  the  power  to  select  such  objects  as  toy 
mat»»*al.  g^y  jy^  proper  for  taxation. 

w^^b^     We  have  been  unable  to  discover  any 
M^er  the10<££  thing  in  the  constitution  of  the  United  Slates 

etitution    of  the      «•■  ««        »       •  .«  _i»    _ 

United  state,  or  which  would  authorise  us  tosay  the  ordinance 

was  invalid,  and  the  examination  of  that  of 

our  own  state  has  brought  us  to  the  same 

Tratioa  >eed  re8U^  There  is  nothing  in  it  which  requires 

D*tu  uniform.    action  to  ^  unif0rm.    In  the  case  of  Le 

Breton  vs.  Morgan,  where  a  tax  had  been 
imposed  by  the  state  on  the  parish  of  Orleans 
for  the  reimbursement  of  certain  expenses 
which  the  governor  had  incurred  in  the  at- 
tempt to  stop  a  crevasse  on  the  plantation  of 
B.  Macarty,  in  the  year  1816,  and  its  pay- 
ment was  resisted,  we  held  the  law  to  be  con- 
stitutional and  enforced  it  That  case  so  far 
as  it  respects  the  constitutional  question  invol- 
ved in  it,  cannot  be  satisfactorily  distinguish- 
ed from  the  instance  before  us.  4  Martin, 
n.  s.  13a 

Since  the  argument,  we  have  looked  into  a 
decision  of  the  supreme  court  of  Maarachu- 
setts,  on  a  question  somewhat  similar  to  the 
present  one.    The  constitution  .of  that  state 
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save  power  to  the  legislature  "to  levy  pro-  Eastern  District. 

.  a  , ,  *    *  March,  1820. 

porUonate  and  reasonable  assessments,  rates     ^j^~+~< 
and  taxes  on  all  the  inhabitants  of,  and  per-       °A"Y 
sons  resident,  and  estates  lying  within  die  Mayo*  &  A1~ 
commonwealth ;  and  also  to  impose  and  levy 
reasonable  duties  and  excises  upon  any  pro- 
duce, goods,  wares,  and  merchandise,  and 
«• 

commodities  whatsoever." 

Under  the  first  branch  of  this  power,  which 
requires  taxation  to  be  proportionate,  the 
supreme  court  of  that  state  considered,  that 
a  tax  levied  on  a  bank  could  not  be  justified. 
The  exercise  of  the  power  requiring  a  valua- 
tion of  all  the  property  in  the  commonwealth, 
and  then  an  assessment  of  each  individual  ac- 
cording to  his  proportion  of  that  property.  But 
under  the  second  division,  they  held  the  tax 
to  be  rightfully  laid:  that  the  legislature  had 
the  same  authority  to  tax  banks,  as  they  had 
to  tax  attomies,  tavern-keepers,  retailers  of 
goods,  SfC  although  other  trades  and  profes- 
sions were  not  made  subject  to  taxation.  12 
Massachusetts  Reports,,  254. 

In  oar  constitution,  there  is  no  sucik  provi- 
sion as  that  then  existing  in  Massachusetts, 
which  required  the  legislature  to  levy  propor- 
tionate taxes,  and  if  under  it,  the  courts  of  thai 
vol.  i.  2 
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EMtorn  District,  country  did  not  think  a  law  compelling  a 

March,  1880.  J  r  © 

v^v-^      bank  to  pay  a  lax  was  a  violation  of  their 

°***Y       constitution,  how  much  less  reason  is  there, 

Matoe&al.  |,ot  00meI|jij|g  here?  tHat  taxes  cannot  be 

enforced,  which  are  not  levied  equally  on  all 
It  is  no  doubt  desirable,  taxation  should  be 
uniform,  and  a  wise  legislation,  as  far  as  it  is 
practicable,  will  always  make  burthens  of  this 
kind  fall  as  equally  as  possible  on  the  whole 
of  the  community.  But  uniformity,  in  the 
sense  for  which  the  appellant  contends,  would 
annul  all  the  fiscal  laws  of  the  state.  The 
man  whose  lands  and  slaves  were  taxed, 
might  to-morrow,  on  the  principle  urged, 
enjoin  the  sheriff  from  collection,  because  the 
cash  of  his  neighbor  which  was  used  in  mar- 
ket, buying  bills  and  discounting  notes,  was 
not  made  contributory  to  the  public  revenue. 
The  merchant  and  auctioneer  could  resist 
the  payment  of  taxes  levied  on  them,  because 
mechanics  and  farmers  were  not  assessed  in 
the  same  way.  The  constitution  we  think 
has  confided  to  the  legislature  the  power  of 
selecting  such  property  as  they  may  deem 
proper  for  taxation,  and  all  the  latitude  which 

under  it  they  possess,  in  relation  to  real  and 
personal  property,  they  have  transmitted  to  the 

corporation  by  the  charter. 
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But  it  is  said,  this  power  may  be  applied  to  Eastern  D*Mict- 
the' most  iniquitous  purposes, — that  in  the  v^v-v/ 
exercise  of  it  a  particular  class  of  persons,  **KT 
or  a  single  individual  might  be  selected  as  AYoa  AU 
the  victims  of  legislative  or  corporate  oppres- 
sion, and  be  compelled  to  pay  all  the  expenses 
of  the  state;  or  that  under  the  pretence  of 
raising  revenue,  the  whole  fortune  of  a  citizen 
might  be  wrested  from  him.  General  prin- 
ciples cannot  be  settled  by  supposing  extreme 
cases. .  When  they  arise,  they  present  excep- 
tions, and  are  governed  by  other  rules.  It  is 
not  necessary  for  us  to  say  in  this  case  whe- 
ther there  is  not  in  the  constitution  of  every 
free  country,  certain  fundamental  principles, 
under  which  the  citizen  can  find  shelter  and 
protection  in  extreme  cases.  We  will  think 
of  that,  when  a  case  arises  which  requires  us 
to  do  so.  But  on  an  enquiry  whether  a  cer- 
tain power  is  conferred  by  the  constitution, 
we  cannot  come  to  the  conclusion  it  does  not 
exisi,  because  it  may  be  abused.  Juries  could 
not  try  causes,  nor  courts  decide  them,  if  this 
was  the  test  by  which  their  authority  was  to 
be  tried.  Because  a  law  might  be  passed 
plundering  a  citizen  under  the  pretence  of 
raising  revenue,  and  therefore  void ;  it  does 


Oakbt 
vs. 

Mator  &  ▲!» 
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E*em  District,  not  follow  that  all  inequality  in  taxation  draws 

with  it  the  same  consequence.  The  difficulty 
of  establishing  perfect  uniformity,  was  the 
reason  why  the  constitution  did  not  affix  limits 
to  legislative  authority,  and  while  the  discre- 
tion intrusted,  is  used  for  the  purposes  for 
which  it  was  conferred,  and  in  the  spirit  with 
which  it  was  granted,  we  see  no  ground  for 
declaring  it  void. 

The  tax  levied  by  the  corporation  on  all 
persons  owning  property  m  the  city,  in  front 
of  which  the  streets  had  been  paved,  and  on 
all  persons  in  front  of  whose  lots  pavement 
might  hereafter  be  made,  does  not  present  a 
case  of  extreme  injustice.  Indeed  we  have 
been  unable  to  discover  any  thing  unjust  in  it, 
and  it  is  as  uniform  as  any  taxation  in  relation 
to  the  subject  matter  could  well  be.  It  falls 
alike  on  all,  who  stand  in  the  same  situation. 
It  is  shown  that  in  the  cities  of  New-York 
and  Boston,  the  same  burthen  is  imposed  on 
the  owners  of  property  fronting  the  streets, 
and  the  acquiescence  of  such  intelligent  com- 
munities, in  the  justice  and  constitutionality 
of  these  regulations,  has  been  properly  pre- 
sented to  us  as  an  argument  in  favor  of  the 
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same  construction  being  given  to  the  ordi-  Eastern  Duma. 

°  °  March,  1830. 

nance  of  this  city,  v^s^^/ 

JJL  The  last  question  is,  whether  inde-       °A"r     * 
pendent  of  any  objection  to  the  constitutional-  Mato*  *  **• 
ity  of  the  ordinance,  it  is  within  the  powers 
granted  to  the  corporation.    To  this  point 
the  principal  part  of  the  arguments  addressed 
to  the  court  on  behalf  of  the  appellant,  has 
been  directed 
The  first  objection  is,  that  by  the  charter 

the  corporation  is  authorised  to  tut  r4t&  mad 
personal  estate*  and  that  die  tax  now  com- 
plained of  is  on  real  estate  alone. 

It  does  not  appear  to  us,  that  the  power 
given  to  tax  real  and  personal  estate,  renders 
it  imperative  on  the  corporation  to  tax  both. 
By  the  same  section  of  the  law,  the  city  coun- 
cil are  empowered  to  exercise  their  authority 
as  to  them  may  seem  proper. 

The  next  objection  is,  that  the  law  was 
retrospective  in  its  operation,  because  the  citi- 
zen was  taxed  for  work  already  done.  Admit- 
ting  this  was  the  reason  which  induced  the 
passage  of  the  ordinance,  we  do  not  see  how 
the  motives  of  the  law  maker  can  make  the 
law  retrospective  and  void,  unless  the  party 
complaining  could  show  he  hkd  a  vested 
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!%r?*IM©t"  r,^'lt  n0t  *°  k®  teXe^#      f^le  Same   Obj^ctiofl 

%^v-^/     would  exist  against  all  laws  for  raising  reve- 
ts nue  when  the  state  or  corporation  was  indebt- 
ed for  money  expended  for  purposes  of  public 
utility.    It  was  contended  on  another  branch 
of  this  part  of  the  case,  that  the  corporation 
could  only  levy  a  tax  to  supply  an  actual  defi- 
ciency in  its  funds.    Now  as  no  actual  defi- 
ciency could  arise  until  the  corporation  was 
in  debt,  it  would  follow  that  if  both  objections 
were' true,  the  corporation  could  not  levy  a 
tax  for  work  that  was  to  be  done,  because  the 
deficiency  would  be  prospective,  and  it  could 
not  supply  an  actual  one,  because  it  was 
retrospective,  and  we  should  thus  come  fo  a 
conclusion  that  the  corporation  could  not  levy 
any  tax.    This  we  cannot  do.    The  plain 
intent  and  meaning  of  a  law  cannot  be  des- 
troyed in  this  way  by  professional  ingeuity. 
Nor  do  we  think  there  is  any  more  force  in 
another  objection  akin  to  this  just  disposed  of, 
namely,  that  the  plaintiff  having  bought  the 
property  since  the  pavement  was  made,  is 
now  taxed  for  a  benefit  done  to  another.  All 
men  acquire  property  knowing  that  it  is  sub- 
ject to  taxation,  and  if  that  property  could 
have  been  rightfully  taxed  in  the  hands  of  the 
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vendor,  it  can  in  those  of  the  vendee,   it  the  Eastern  District. 

March,  1830. 

state  was  in  debt,  and  an  extraordinary  tax 
was  laid  to  discharge  it,  could  the  holders  of 
land  and  slaves,  resist  die  payment,  on  the 
ground  that  they  did  not  own  the  property  at 
the  time  the  state  became  indebted  ?  Who 
ever  heard  of  such  an  objection?  And  yet  on 
principle  it  cannot  be  distinguished  from  that 
which  the  appellant  makes. 

It  was  next  said,  this  was  not  a  tax,  or  at 
least  not  a  tax  on  property:  it  was  an  assess- 
ment on  individuals,  in  consequence  of  the 
situation  in  which  their  properly  was  situated. 

It  appears  to  us  a  tax,  and  a  tax  on  pro-     a  tax  laying  * 

_^         n  '    •  i  I     11.         certain  sum    on 

perty.   Because  it  is  only  on  persons  holding  the  owners  of  ail 
property,  and  because  they  do  hold  it,  that  ticXr   descnpl 

tion  is  a  tax  on 

the  tax  is  imposed  Where  is  the  difference  property. 
between  saying  all  lots  are  to  be  taxed  ten 
dollars,  to  be  paid  by  the  owners,  on  declar- 
ing that  all  owners  of  lots  shall  pay  a  tax  of 
ten  dollars?  There  is  some  in  the  words,  but 
none  in  the  thing.  It  is  still  a  tax  on  the  pro- 
perty. The  argument  addressed  to  us  on  this 
head,  was  quite  too  refined  for  any.piqclfcql 
purpose.  The  land  tax  of  the  state  in  .every 
parish  might  be  attacked  by  thesameingpnious 
reasoning.  An  inhabitant  of  St  John  thp]jfap- 
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Kaftora  District,  tiste  thight  say  with  the  same  truth  and  force. 

March,  1930.  °  J  ' 

^^v-w     the  parish  I  live  in  is  taxed  f  1400,  it  is  there- 
at**     fore  a  tax  of  situation,  in  consequence  of  my 
ATom  *  au  hoidjog  propeny  there,  and  it  is  a  personal 

tax,  not  one  on  property,  because  I  have  to 
pay  it 

Lastly,  and  with  most  earnestness  it  was 
pressed  on  us,  that  the  corporation  was  only 
authorized  to  lay  taxes  to  supply  a  deficiency 
in  their  funds,  and  that  no  such  deficiency 
was  shown  to  exist  at  the  time  the  ordinance 
was  passed. 

The  account  of  the  city  for  the  year  1827 
is  produced.  It  exhibits  receipts  to  the 
amount  of  $210,759  45  cents.  The  expenses 
are  $196,502,  leaving  a  balance  in  the  hands 
of  the  treasurer  of  $14,226  73  cents — there 
was  therefore  no  actual  deficiency* 

If  the  argument  of  the  appellant  was  cor- 
rect, this  circumstance  would  raise  doubts  of 
the  legality  of  the  tax  in  questioa  Our  exa- 
mination of  the  law  has  however  satisfied  us, 
that  the  position  assumed  cannot  be  main- 
tained. The  actual  deficiency  contended 
for,  could  only  exist,  where  the  corporation 
was  indebted  on  contracts,  or  engagements, 
and  could  not  discharge  them,  or  where  the 
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whole  police  of  the  city  was  stopped  for  want  Eattem  Di*rut> 

n*      I  .       ,   ..  *    ^        J#flr«*.  1SW. 

of  funds  to  meet  the  daily  expenses  of  the     v^v*^/ 
corporation.    If  it  was  on  the  occurrence  of      °  ***Y 
these  contingencies  alone,  the  legislature  in-   Matoe  *  AI~ 
tended  to  vest  the  city  council  with  the  pow- 
er of  taxation,  a  grant  of  very  singular  pow- 
ers was  certainty  contemplated.  They  would 
render  the  corporation  completely  inefficient 
For  if  it  could  never  raise  money  by  taxation 
until  it  had  violated  its  contracts,  or  was  with- 
out funds  to  meet  its  daily  or  weekly  expendi- 
tures, few  would  trust  it,  or  few  would  serve 
it.    Unless  the  language  of  the  charter  impe- 
ratively requires  such  a  construction,   the 
court  cannot  be  expected  to  adopt  it  We  do 
not  think  it  does.    The  words  used,  should 
receive  such  an  interpretation  as  will  best  pro- 
mote the  purposes  the  legislature  had  in  view. 
The  terms  to  supply  a  deficiency ,  were  evi- 
dently thrown  into  the  statute,  instead  of  a 
general  power  to  tax,  because  the  city  deriv- 
ed revenue  from  other  sources,  which  might 
render  taxation  unnecessary.  There  is  nothing 
therefore  in  the  enactment  which  indicates 
jealousy  on  the  part  of  the  law-maker,  or  re- 
quires a  strict  construction  of  the  power,  be- 
yond the  fair  import  of  the  language,  const- 
vol.  i.  3 


90  CASES  IN  THE  SUPREME  COURT 

iMtMi  Dirtri«t  Mathews,  J.  delivered  the  opinion  of  the 
w^v>*/  '  court  In  this  case  the  plaintiff  claims  from 
Mc  w.M*"     ^e  defendant,  property  which  she  allies  has 

Dv»»a*  at  xu  jj^j!  improperly  administered  by  the  latter, 

under  an  illegal  authority  derived  from  the 
court  of  probates  of  the  parish  of  West  Felici- 
ana, as  belonging  to  her  by  right,  accruing  in 
consequence  of  her  legal  claim  to  one  half  of 
it,  being  a  community  of  acquets  and  gains, 
acquired  during  jher  marriage  with  William 
Dunbar,  late  of  the  parish  aforesaid  The 
other  half  she  claims  to  hold  and  administer 
as  tutrix  of  her  minor  children.  The  pro- 
ceedings in  the  parish  court,  by  which  the 
defendant  was  appointed  administrator  of  the 
succession  of  her  late  husband,  she  prays 
may  be  annulled.  The  answer  contains, 
amongst  other  pleas,  one  to  the  jurisdiction 
of  the  district  court,  which  was  overruled,  and 
after  final  judgment  the  defendant  appealed 
The  cause  appears  to  have  been  much  liti- 
gated in  the  court  below,  and  the  record  con- 
tains many  bills  of  exceptions ;  but  as  we  are 
of  opinion,  that  the  plea  to  the  jurisdiction 
was  improperly  determined,  that  part  of  the 
proceeding  will  alone  be  noticed. 
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The  court  of  probates  was  certainly  the  Emuh  dm*. 
proper  and  competent  tribunal  to  decide  on 


the  pretensions  of  the  applicant  for  jadminis-     Mc^*w 
tration  of  the  intestate's  estate.    This  was  ******  *  **- 
granted  to  the  defendant,  and  hk  acts  under  TZbffi4f-j^ 
the  appointment  thus  judicially  made,  can  ifi!^,**** 
only  be  annulled  by  declaring  void  and  ille-  SLdbJ  £«u£ 
gal  the  authority  in  virtue  of  which  he  acted;  mi  tS^a«thJ!ty 
in  other  words,  by  rescinding  and  annulling  u  actta. 
the  decree  which  gave  to  him  the  appoint* 
ment  of  administrator;  and  it  appears  to  us, 

r r  >         Tbtcowrttf 

that  the  court  of  competent  jurisdiction  for  competent  »mb^ 

rity  for  this  Mr* 

this  purpose,  is  that  which  conferred  on  him  v°"  *  that  which 

conferred  on  hfiut 

the  authority.  Admitting  the  existence  of  a  the  authority, 
distinction,  as  assumed  by  the  judge  a  quo, 
between  proceeding  in  nullity  of  judgments 
and  those  which  have  for  their  object  a  recis- 
sion,  (which  by  the  way,  is  hard  to  be  imagi- 
ned) still  it  is  believed  that  the  doctrine  of 
the  Code  of  Practice  ki  relation  to  the  nullity 
of  judgments,  places  the  power  of  declaring 
them  void  in  the  court  which  may  have  ren- 
dered them,  or  in  the  appellate  court,  when 
circumstances  will  permit  the  latter  to  inter- 
fere*   See  C.  P.  art  608 

It  is  therefore  ordered,  adjudged  and  de- 
creed,  that  the  judgment  of  the  district  court 
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East*™  Dirtriet.  be  avoided,  reversed  and  annulled ;  end  it  is 
v^v      farther  ordered,  adjudged  and  decreed,  that 

**  •i.*"     judgment  be  here  entered,  as  in  case  of  mwe- 
DuMBAm  ft  aim  ^  at  Ae  ^^  of  Ae  plaintiff  and  appellee 

in  both  courts. 


FLOWER  «#.  WILLIAMS. 

A  witness  may  testify  to  his  belief  of  a  fact:  if  ex- 
amined as  to  the  grounds  of  his  belief,  and  his  an- 
swers are  vague,  the  court  will  instruct  the  jury. 

It  is  the  province  of  a  jury  to  ascertain  whether 
drugs  and  medicines  intended  for  sale  to  other  than 
patients,  for  profit,  constitutes  a  commercial  part- 
nership. 

Where  one  partner  purchases  articles  for  his  own 
use,  the  partnership  is  not  bound. 

The  judgment  cannot  include  interest,  if  a  r&mxLx- 
tur  therefor  be  entered  of  record. 

Appeal  from  the  court  of  the  third  dis- 
trict, the  Judge  of  the  fourth  presiding. 

\  • 

The  petition  stated  that  in  the  month  of  Ja- 
nuary, 1820,  the  defendant  and  William  Wa- 
terhouse  formed  a  commercial  partnership,  the 
object  of  which  was  to  establish  in  the  country 
an  apothecary's  shop,  and  to  practice  together 
as  physicians.  That  in  February,  1820,  Water- 
house,  by  the  consent  of  the  defendant,  came  to 
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New- Orleans  to  purchase  drugs,  and  was  in-  EaiurnDktrict. 
troduced  to  the  plaintiffs,  who,  ignorant  of  his       **  ' l     * 


standing,  but  having  every  confidence  in  his  FfcOWM  *  At- 
partner  the  defendant,  were  induced  to  accept  WlIAIA>"- 
for  the  sand  firm  of  Williams  &  Waterhouse, 
two  drafts,  one  for  21500  for  drugs  purchased 
of  Field  &  Morgan,  the  other  for  SI 557  54, 
for  books  had  of  B.  Levy  &  co.  That  they 
had  been  compelled  to  pay  said  drafts,  and  Wa- 
terhouse having  absconded,  they  pray  judg- 
ment for  the  amount  against  the  defendant,  with 
interest,  cost  and  damages. 

The  defendant  denied  all  the  allegations  in 
the  petition,  particularly  the  existence  of  any 
partnership  between  himself  and  Waterhouse. 

The  plaintiff  then  called  for  the  production 
of  the  articles  of  partnership,  and  the  defendant 
answered  under  oath  that  he  had  no  such  arti- 
cles in  his  possession,  and  denied  that  any  such 
had  ever  existed. 

To  prove  the  partnership,  a  number  of  wit- 
nesses were  examined  by  plaintiff,  who  testified 
it  was  notorious  in  the  neighborhood,  that  the 
defendant  and  Waterhouse  were  in  partnership. 
One  witness  stated  that  in  a  conversation  with 
defendant,  the  latter  observed,  that  he  feared 
Waterhouse  had  injured  him;  that  he  had  pur- 
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Ztitero  Dbtrfet.  chased  medicines  in  New-Orleans,  and  he  wad 

JVorcA  18S0. 

v^rv^w     apprehensive  he  should  have   to  pay  about 

FM>W"  *  A1"  *2000.    A  clerk  or  plaintife'  deposed,  that 

Wiiaiam*.     whcn  Waterhouae  arrived  at  Ncw-Orleans,  iCto 

the  best  of  his  belief  he  exhibited  plaintiff  articles 
of  partnership,"  is  certain  that  plaintiff  was  indu- 
ced to  accept  for  the  firm  upon  the  credit  of 
the  defendant  alone,  Waterhouse  being  a  per* 
feet  stranger.  To  that  part  of  the  clerk's  tes- 
timony, stating  his  belief,  the  defendant  except, 
cd,  on  the  ground  that  the  belief  of  witness 
could  not  be  received.  The  objection  was 
overruled,  and  the  jury  found  a  veidict  for 
plaintiff  for  81872  98,  with  interest  from  the 
8th  May,  1820,  (being  the  date  of  protest)  and 
for  the  interest  a  remititur  was  entered  of  re- 
cord by  the  plaintiff,  Judgment  was  entered 
up  for  the  amount  of  the  verdict.  Motion  for  a 
new  trial  overruled  and  the  defendant  appealed. 


Wattt  for  appellant. 

1st.  A  new  trial  oughtto  have  been  granted, 
the  verdict  being  contrary  to  law  and  without 
evidence. 

2d.  There  is  no  proof  of  commercial  part- 
nership as  declared  on  by  plaintiff.  The  verdict 
includes  a  purchase  of  books  worth  8557  50 
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4  n.  n.  347,  Hazard  vs.  Boyd,  an  agree- Eastern  District. 

March,  1830. 

ment  to  buy   goods  does  not  warrant  pur-     v^v~^ 
chase  of  drugs—an  agreement  to  buy  medi-  *■•"£*?- 
cines  dos  not  warrant  a  purchase  of  books.        *«.i4*«* 

The  interest  from  May,  1820,  the  date  of  pro- 
test, up  to  September,  1824,  the  date  of  the 

filing  the  petition,  was  remitted,  yet  the  judg- 
ment is  for  the  whole  interest. 

Martin,  J.  delivered  the  opinion  of  the 
court.  The  petition  charges  that  the  de- 
fendant and  Waterhouse,  being  engaged  in 
a  commercial  partnership  for  the  purchase 
of  drugs  and  medicines,  in   the  parish .  of 

4     • 

Feliciana,  the  latter  came  to  New-Orleans 
to  effect  purchases  for  the  partnership,  and 
the  plaintiffs  were  induced  to  come  into 
acceptances  and  engagements  towards  the 
vendors,  at  his  request,  whereby  they  were 
compelled  to  pay  several  sums  of  money, 
amounting  to  upwards  of  two  thousand  dol- 
lars, which  the  partners  are  bound  jointly 
and  severally  to  refund,  and  the  defendants 
neglect  and  refuse,  &c. 

The  general  issue  was  pleaded,  there 
was  a  verdict  for  the  plaintiffs,  which  the 
defendant  vainly  attempted  to  set  aside: 
vox.,  i.  4 


1 
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iut«ni  Dttiict  judgment  was  given  accordingly,  and  he 

March,  18S0.  , 

v^v^v      appealed. 
r*»wta  *  aim      jjig  counsei  has  first  called  our  attention 
WiMiAMt.     to  a  ^  af  exceptions  to  the  opinion  of  the 

inferior  judge,  in  overruling  an  objection  to 
the  reading  of  a  part  of  Cooper's  deposi- 
tion, in  which  he  states,  that  "Waterhouse 
exhibited  to  the  plaintiffs,  as  the  deponent 
verily  believes,  articles  of  partnership  be- 
tween the  defendant  and    Waterhouse." 
The  objection  was  on  the  ground  that  as 
the  witness  deposed  to  a  fact,  which  took 
place  in  his  own  presence,  evidence  of  what 
he  believed  could  not  be  received. 
It  does  not  appear  to  us  the  judge  erred. 
t^ifr^S'b?  The  fact  was  material  and  the  witness  was 
exammtd  m'  to  bound  to  disclose  it    He  might  have  been 
Jim  belief,  and  h»  examined  as  to  the  grounds  of  his  belief, 

answers     are  .    , 

vague,  the  coon  and  if  be  gave  none  or  vague  ones,  it  might 

win  instruct  the 

jury.  have  been  urged  that  this  part  of  his  testi- 

mony ought  to  have  no  weight,  and  the 
court  might  have  been  requested  to  instruct 
the  jury  in  this  respect  The  case  of  Wat- 
son  8c  al.  vs.  M'Callister,  7th  Martin,  p.  368, 
must  be  understood  to  apply  to  instances  in 
which  the  witness  on  being  called  on  for 
the  grounds  of  his  belief  gives  none* 
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The  defendant's  counsel  has  contended  EaMera  Dwtriet. 
that  the  jury  erred  in  findings  commercial      ^v^w 
partnership,  it  appearing  that  in  the  neigh-  Th0Wl*  L  ALf 
borhood  of  his  residence,  indeed  in  the     Wwu^^9 
country  generally,  physicians  are  in  the 
practice  of  keeping  medicines  to  supply 
their  patients  and  neighbors,  and  the  defen- 
dant and  Waterbouse,  if  they  were  at  all 
concerned  in  business,  were  so  as  physi- 
cians principally,  and  the  apothecary's  shop 
was  only  an  appendage  to  their  business  as 
physicians. 

It  is  certainly  true  that  the  sale  of  medi- 
cines to  the  vendor's  patients,  and  an  inci- 
dental sale  to  a  neighbor,  are  not  acts 
which  can  be  viewed  as  commercial  trans- 
actions. An  innkeeper  sells  wine  to  his 
lodgers,  without  thereby  becoming  a  mer- 
chant. Slocum  vs.  Sibley,  5  Martin,  683,  and 
the  casual  sale  of  a  bottle  to  a  neighbor, 
would  not  make  it  so.    It  was  the  proper     .  .        ' 

r      r  It »  tfa*  pro*. 

province  of  the  jury  to  ascertain  whether  »Q*ofthejmyt© 

"  ascertain  whetb* 

the  drugs  and  medicines  were  intended  for  «*  drug*  «d  me- 

°  dicines   intended 

sale  to  other  than  patients,  to  such  a  degree  for  ■*!•.*©  °toer 

r       ,  than  p*tienti  for 

as  to  constitute  a  buying  and  sale  of  drugs  profit,  conatitutee 

*      °  o     a       commercial 

and  medicines  for  profit,  and  thus  to  be  a  p»ft»«wWp. 
commercial  pursuit;  they  have  thought  it 


\ 


28  CASES  IN  THE  SUPREME  COURT 

CuteMi  District,  was,  and  we  see  nothing  that  can  authorize 

March,  1850.  ° 

%^v^/      our  interference   with  the  verdict,  in  this 

Fk^wn  *  al.  respect 

L       ^^^      Part  of  the  acceptances  paid  by  the  plain- 

ner  purcUmarl  il^  are  6>r  classical  books  and  clothes  for 

^^•V"  ner-  Waterhouse's  own  use,  in  which  the  part- 

pitnot    un  .  ner8^jp  joes  noj  appear  t0  have  had  any 

interest,  and  we  deem  it  our  duty  to  sustain 
the  objection  of  the  defendant  to  any  allow- 
ance therefor* 

The  last  grounds  of  complaint  against  the 
verdict  and  judgment  are,  that  the  first  has 
allowed  interest.  The  counsel  has  urged 
(hat  none  ought  to  have  been  given,  as  the 
claim  was  liquidated  by  the  verdict  alone. 
That  the  protest  of  the  acceptances  of  the 
plaintiffs,  gave  no  claim  to  interest,  or  the 
law  allowing  interest  on  protested  notes,  if 
it  can  be  extended  to  protested  acceptances, 
is  posterior  to  any  protest  in  the  present 
The  judgment  ease.    The  judgment  is  complained  of,  as 

cannot     include  ..      •  •    A  t.  . 

interest  if  a  remi-  it  gives  interest  according  to  the  verdict, 
fstmdof  ncord  and  absolutely  disregards  a  remititur  entered 

on  record  by  the  plaintiffs  between  the  ver- 
dict and  judgment. 

It  is  therefore-ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the   district 
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court  be  annulled,  avoided  and  reversed,  Eastern  District. 

March,  1*80. 

and  that  the  plaintiffs  and  appellees  reco-      s^-v-w 
ver  from  the  defendant  and  appellant,  the     Do*^M** 
sum  of  thirteen  hundred  and  eighty-five  Mato,k  * Ahm 
dollars,  with  costs  in  the  lower  court;  those 
of  appeal  to  be  borne  by  the  appellee. 


DOMLDSOJT  t$.  MAURXJf  *  AL. 


La. 

U    29 
44    808 

1      29 

A  party  who  claims  under  a  will,  may  sue  in  the  ujUtt 


name,  by  which  he  is  therein  designated. 

Where  personal  obligations  are  imposed  on  a  ven- 
dee by  the  terms  of  the  contract,  he  cannot  relieve 
himself  from  them,  by  a  sale  of  the  mortgaged  pro- 
perty to  a  third  person,  without  the  consent  of  the 
vendor. 

A  vendee  cannot  be  cited  in  warranty. 

A  third  person  cited  in  warranty,  who  wishes  to 
avail  himself  of  the  provisions  of  the  Code  of  Prac- 
tice in  his  favor,  must  file  his  opposition  in  his  an- 
swer to  the  citation  in  warranty. 

An  express  agreement  not  to  alienate,  in  an  act  of 
mortgage,  relieves  the  mortgagee  creditor  from  the 
necessity  of  pursuing  all  the  steps,  required  by  the 
hypothecary  action  in  ordinary  cases. 

Appeal  from  the  court  of  the  first  district. 

On  the  24th  of  April,  1812,  William  Don- 
aldson, by  authentic  act,  sold  to  the  defendant 
Maurin,  two  lots  of  ground  for  the  price  of 
8600,  to  be  paid  at  the  will  of  the  purchaser, 
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Buum  Ubtrict.  and  subject  to  an  annual  and  perpetual  interest 

March,  1880. 

s^v-^,      of  six  per  cent,  per  annum,  to  be  calculated 
DoMALDtow    feom  ^  first  of  january|  i812f  and  payable 

UAwmim  k  At.  half  ycafiy  on  thg  fiwt  ofJuly  and  first  of  January* 

in  each  year,  until  the  whole  principal  should 
be  paid.  The  act  contained  a  stipulation  that 
Maurin  should  not  sell  nor  alienate  said  lots,  or 
any  part  thereof,  until  final  payment*  and  in 
case  the  interest  was  not  punctually  paid  as  it 
became  due,  that  then  Maurin  should  be  bound 
to  pay  the  principal  and  interest  with  all  costs 
of  recovery. 

In  1814,  Maurin  and  Hopkins  entered  into 
a  contract  of  partnership  in  relation  to  the  lots, 
by  which  they  became  joint  owners  thereof. 
Hopkins  died  soon  after,  and  at  a  probate  sale 
of  his  effects,  his  widow  became  the  purchaser 
of  the  lots,  the  defendant  Maurin  consenting  to 
the  sale  as  the  best  way  of  settling  the  affairs  of 
the  partnership.  The  widow  afterwards,  inter- 
married with  P.  Pedcsclaux,  who  sold  the  lots 
to  Bringier — Bringier  became  insolvent,and  at 
a  sale  of  his  property,  the  lots  in  question  were 
purchased  by  Madame  Lefort,  who  was  in 
possession  at  the  institution  of  the  present  suit. 
Pedesclaux  and  wife  were  brought  into 
court  at  the  instance  of  Maurin;  they  cited  the 
syndic  of  Bringier,  who  cited  Madame  Lefort, 
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DOIT  ALBION 

vt. 
Maukiic  It  Ati. 


The  petitioner  averred  the  non  compliance  of  Eastern 
Maurin  with  his  engagements,  and  prayed  judg- 
ment for  8600,  with  the  annual  -rents,  dama- 
ges, interest  and  costs.  Exceptions  to  the 
action  were  put  in  by  Maurin  on  the  ground: 
1st.  That  the  name  of  petitioner  was  not  Col- 
gate ZX  Donaldson,  but  Colgate  D.  Vanpra- 
delles.  2d.  That  petitioner  set  herself  out  as 
heir  of  William  Donaldson,  by  way  of  des- 
cription, and  not  by  way  of  averment,  and  fur- 
ther that  she  does  not  show  by  what  right  or 
title  she  is  heir  of  Donaldson,  whether  by  testa- 
mentary, regular  or  irregular  succession.  3d. 
That  the  conclusions  of  the  petition  were  not 
anaiagous  to  the  nature  of  the  action,  for  that 
in  the  body  of  the  petition,  the  petitioner  set  up 
a  claim  to  the  payment  of  a  capital  sum  for  the 
price  of  certain  lots  and  annual  rents,  and  con- 
cluded by  demanding  payment  of  said  sums  of 
money  and  also  for  all  damages. 

It  was  admitted  that  the  maiden  name  of  the 
plaintiff  was  Colgate  D  Vanpradelles.  The  first 
and  third  exceptions  were  overruled  by  the 
court  below,  and  the  plaintiff  permitted  to 
amend  his  petition  by  inserting  the  word  testa- 
mentary, so  as  to  read^Colgate  D.  Donaldson, 
widow  and  testamentary  heir  of  Wm.  Donald- 
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KMtern  Dfetrict.  son,  deceased.    Maurin  then  answered  to  the 

March,  18*0.  ...  „ 

v^-v-w      merits,  denying  generally  the  allegations,  and 
DoNALDioir    paying  that  if  judgment  should  be  rendered 
Maukx*  *  Ah.  against  him,  a  similar  judgment  might  be  ren- 
dered against  Pedesclaux  and  wife. 

The  court  below  reudered  judgment  in  fa- 
vor  of  the  plaintiff,  againstMaurin  personally  for 
2600,  with  interest  at  the  rate  of  six  per  cent. 
per  annum  from  the  25th  April,  1825,  and  or- 
dered the  property  mentioned  in  the  petition  to 
be  seized  and  sold.    Madame  Lefort  appealed. 

JM*  Caleb  for  plaintiff,  Watts  for  Maurin, 
who  joined  in  the  appeal,  filed  the  following 
points. 

1st.  That  the  exception  as  to  the  name,  un- 
der which  plaintiff  brought  suit,  was  improper- 
ly overruled. 

2d.  There  was  neither  allegation  nor  proof 
that  the  defendant  and  Maurin  were  ever  put  in 
delay  in  payment  of  the  interest,  so  as  to  entitle 
the  plaintiff  to  demand  the  capital  or  principal 
sum. 

3d.  Judgment  ought  to  have  been  rendered 
against  Pedesclaux  and  wife  for  same  amount 
in  favor  of  Maurin,  for  which  judgment  was 
rendered  against  him  in  favor  of  plaintiff. 

Ripley  and  Conrad  for  Madame  Lefort. 
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Mathews.  J.  delivered  the  opinion  of  the  Cuttm  Dktnet. 

March*  18W. 

court.  This  suit  is  brought  by  the  testa-  v^v-w 
mentary  heir  of  William  Donaldson,  to  re-  »«£*••» 
cover  the  price  of  two  certain  lots  of  ground  ******  *  **• 
situated  in  Donaldsonville,  sold  by  the  tes- 
tator to  the  defendant  Maurin,  for  the  sum 
of  600  dollars  and  interest  thereon,  at  the 
rate  of  six  per  cent  per  annum,  from  the  1st 
day  of  January,  1812.  According  to  the 
terms  of  the  act  of  sale,  the  purchaser  was 
bound  to  pay  the  interest  half  yearly  until 
the  price  should  be  paid,  which  he  was  at 
liberty  to  pay  in  any  sums  and  at  any  time 
that  he  might  choose,  &c.  A  mortgage  on 
the  property  sold  was  expressly  reserved 
for  security  of  the.  payment  of  the  price, 
containing  &pact  de  non  alienando^  It  appears 
from  the  evidence  in  the  cause,  that  some 
improvements  were  put  on  the  lots  thus  pur- 
chased, and  that  they  finally  became  a  part* 
nership  property  between  the  vendee  and 
S.  A.  Hopkins,  late  of  the  town  of  Donald- 
sonville, and  that  after  the  death  of  the  lat- 
ter, his  widow  purchased  them  at  a  public 
sale  of  the  succession  of  her  husband;  the 
original  vendee  consenting  that  she  should 
thereby  acquire  all  his  rights  to  the  half 
vol.  i.  5 
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EurUrn  Dwtrfct  held  by  him  in  common  with  her  former 

March,  1880.  J 

^w      husband.  She  afterwards  intermarried  with 

DoNALDio*    p^  pec(esclaux,  who  sold  and  conveyed  the 

Maueiw  fc  ai..  j^  -n  qUe8tjon  j0  Louis  Bringier,  under  the 

same  conditions  as  they  were  held  by  the 
original  purchaser  from  William  Donald- 
son. The  property  was  finally  sold  as  be- 
longing to  the  estate  of  Bringier,  who  bad 
become  insolvent;  one  lot  by  sheriff's  sale, 
and  the  other  by  the  collector  of  taxes, 
when  the  defendant,  Mrs.  Lefort,  became 
the  purchaser  of  one  of  the  lots,  the  other 
was  purchased  by  one  Francois  Lefort, 
who  is  not  made  a  party  in  this  suit,  and  is 
now  in'  possession.  Pedesclaux  and  wife 
were  brought  into  court  in  the  present 
action,  at  the  instance  of  the  defendant 
Maurin,  and  they  called  in  the  syndic  of 
Bringier,  who  cited  Mrs.  Lefort.  The  court 
below  rendered  judgment  against  the  first 
defendant  personally,  for  the  sum  of  six 

hundred  dollars  principal,  and  three  years 
interest,  at  the  rate  of  six  per  cent  per 
annum;  and  decreed  that  the  property 
now  in  the  possession  of  the  third  persons 
should  be  seized  and  sold  to  satisfy  the 
judgment;  from  which  Mrs.  Lefort  appealed. 
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We  must  first  examine  the  judgment  of  Eastern  District. 

,  ,    -      •/*.     March*  1880.  • 

the  distnct  court  as  between  the  plaintiff  *   >^v-*w 
and  the  original  defendant  The  first  objec-    **■£*■« 
tion  made  to  its  correctness  is  based  on  an  Matoiw  *  AXm 
alleged  misnomer  of  the  former.    She  sues 
under  the  name  of  Donaldson,  whereas  the 
defendant  avers  that  her  real  name  is  Van- 
pradelle,  being  that  which  she  had  before 
her  marriage.    Whether  our  laws  do,  ipso 
facto,  by  marriage  confer  x>u  a  wife  the 
family  name  of  her  husband,  or  that  she 
may   rightfully  assume  it    in    all  subse- 
quent transactions,  in  the  present  case  need 
not  be  inquired  into.     The  plaintiff  sues 
as  testamentary  heir  of  her  husband.    In       a  party  who 

damn   under    a 

the  will  she  is  designated  by  the  same  name  win  «*y  sue  in 

the     name     hy 

in  which  she  sues;  in  this  name  she  ao-  which  he  is  there- 
in designated. 

quired  the  rights  which  she  now  claims 
against  the  defendant;  and  in  it,  in  our 
epinion,  she  may  properly  pursue  them. 
No  mistake  as  to  the  real  person  in  interest 
can  take  place,  and  consequently  no  injury 
can  happen  to  the  defendant  by  the  as- 
sumption of  this  name  on  the  part  of  the 
plaintiff. 

Another  objection  made  by  the  counsel 
for  Maurin  to  the  judgment  of  the  court 


DoVALBtOtt 
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Eutem  ftfatriet  below,  is,  that  be  was  not  put  in  delay  of 

.    March*  1880.  .  .         .    .      -. 

payment  of  tbe  interest  stipulated  in  his 
contract  with  Wm.  Donaldson  by  a  demand, 
lUv»>»  *  au  ftnd  that  without  it?  lhe  principal  sum  was^ 

not  exigible.  The  contract  under  conside- 
ration is  sui  generis.  It  is  not,  strictly  speak- 
ing, either  a  rente  fonder e  bail  a  rente,  or 
constitution  de  rente.  It  perhaps  partakes 
moreof  the  former  species  of  contract,  than 
any  other.  The  stipulations  which  it  con- 
tains bind  the  purchaser  to  pay  the  interest 
on  the  price  semi-annually,  and  fa  default 
thereof  subjects  him  to  have  the  principal 
exacted;  all  secured  by  express  mortgage 
_  on  the  property.    Now  these  are  personal 

Whin  pencil*  *      i        *  m. 

?1°o!Stioll*£  obligations  imposed  upon  him  by  the  ex- 
vendee  by  the  piicit  terms  of  the  contract,  and  from  which 

terms  of  the  eon-  r 

tract,  he   can-  he  could  not  release  himself  by  any  subse- 

not  relieve  him*  '         y 

•elf  from  them  by  quent  sale  of  the  mortgaged  property  to  a 

a  sale  of  the  mort    *  °   °        *       *        •* 

gaged   property  third  person,  without  the  consent  of  the 

to  a  third  person  * 

mSTt  the  C°n"  ven^or*    ®7  failing  to  pay  the  interest  or 
*°r*  rent,  he  has  subjected  himself  to  pay  the 

principal.  In  this  respect  we  are,  there- 
fore, of  opinion  that  the  judgment  of  the 
district  court  is  correct. 

In  relation  to  the  cause,  as  between  tbe 
original  defendant  and  the  party  cited  at 
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instance,  we  do  not  believe  that  there  Etsten  Dktrict. 

March,  IS3Q. 

is  error  in  the  judgment  of  the  district  court,      v^v^s 
in  not  rendering  a  judgment  in  his  favor    »«£*"« 
against  them  personally.    They  undertook  MAumiM  *  At" 
no  personal  responsibility  in  relation  to  the 
payment  of  the  rent  stipulated  in  the  con- 
tract under  which  they  acquired  the  pro* 
perty.     Indeed  we  do  not  believe  that  any 
of  the  subsequent  holders  are,  or  will  be 
liable  to  him  personally,    unless   in    the 
event  that  he  shall  be  compelled  to  pay  the 
arrearages  of  rent  which  may  have  accru- 
ed during  the  time  of  their  possession  of 
the  lots.    It  is  not  easy  to  perceive  on  what 
principle  they  have  been  forced  into  the 
present  suit:  surely  not  as  warrantors;  for     a  vendee  caa- 
a  greater  legal  absurdity  cannot  be  iraa-  warranty.      m 
gined,  than  to  make  a  vendee  warrantor. 
But  as  they  have  acquired   in    the   pro- 
ceedings, their  respective  claims  must  be 
examined.     And  this  leads  us  to  the  inves- 
tigation of  those  set  up  by  the  appellant. 
Her  counsel  mainly  relies  for  relief  against 
the  judgment  rendered  by  the  court  below, 
on  her  situation  as  a  third  possessor.    It  is 
perhaps  true,  according  to  the  provisions 
of  the  Code  of  Practice,  that  she  could  not 
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Eastern  District,  be  compelled  to  pay  the  amount  secured  by 

March,  1880.  u   *  ... 

v^-v-^/     the  mortgage  on  the  property  which  she 

Do,rt#.Di0,r    occupies,  or  surrender  it  in  discharge  of  the 
MAtmiK  *  xi..  debt  clue  to  the  mortgagor  without  pro- 

ceedings,  and  notice  to  her  in  conformity 
with  those  proceedings,  unless  these  pre- 
liminary steps  may  be  legally  pretermitted 
in  consequence  of  the  agreement  contained 
in  the  mortgage  not  to  alienate.    But  we 
sorted*  m  wa£  are  °^  °P™on  'bat  ^e  opposition  as  a  third 
JTto  Trail Ifal  P088es8or  ought  to  have  been  made  in  the 
SfJSiSi  aMwer  to  the  citation  in  warranty;  and 
fi?S?S  Aat,  having  neglected  to  do  so,  she  sub- 
^ul^rartto>t£  mitted  the  decision  of  the  case  to  the  juris- 
ciution  m  war.  jjctjon  0f  ^e  inferior  court  on  its  substance 

and  merits.    The  defence  set  up  in  this 

court  is  mere  matter  of  form,  because  in  any 

event  she  would  be  bound  to  pay  the  money 

secured  by  the  mortgagee,  according  to  the 

amount  of  property  by  her  held,  or  subject 

to  be  seized  and  sold. 

gw^enfTSTto      The  judgment  of  the  district  court  having 

©f  mort^*  r£  condemned  all  the  property  mentioned  in  the 

gagee    creditor  mortgage  to  be  sold,  id  est,  both  lots  ;  and  it 

from  the  neceasi-  .  .  /•     1  •      i_    1  j    i_ 

tvofpunuiagaii  appearing  that  one  ot  them  is  neld  by  a 

the  step*  reqoir-  r  j 

ed  by  the  hypo-  person  who  has  in  no  manner  been  made  a 

thecary  action  in 

ordinary  case*    party  to  this  suit,  it  becomes  our  duty  to 
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inquire  into  the  effect  of  the  pact  de  turn  alie-  Eastern  District. 
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nando.    The  same  question  arose  in  the  case      v^v-^ 
of  Nathan  SpdLvs.  Lee.    See  2  Mart  a  s.  p.      **i£**° 
32.    We  there  determined  that  the  express 
agreement  not  to  alienate  in  an  act  of  mort- 
gage, relieves  the  mortgagee  creditor  from 
the  necessity  of  pursuing  all  the  steps  re- 
quired by  the  hypothecary  action  in  ordinary 
cases.    But  it  is  now  contended,  that  the 
S  panish  laws  and  rules  of  proceeding,  on 
which  the  decision  in  that  case  was  founded, 
have  since  been  repealed  by  the  act  of  1 828, 
and  that  there  is  now  no  express  law  in  force 
to  support  any  exception  to  the  rules  of  pro- 
ceeding established  by  the  Code  of  Practice, 
for  hypothecary  actions.  Admitting  this  to  be 
true,  although  perhaps  not  admissible  in  con- 
tracts previous  to  the  repealing  laws,  we  are 
yet  of  opinion  that  the  present  case  must  re- 
ceive a  decision  similar  to  the  former.  It  is  an 
universal  principle,  founded  in  reason  and  law, 
that  effect  must  be  given  to  all  the  parts  of  a 
written  contract  or  agreement,  and  meaning 
to  all  its  stipulations  and  phrases,  unless  such 
a  construction  leads  to  absurdity.    It  is  also 
a  general  rule  that  owners  of  property  must 
be  presumed  to  know  the  titles  and  the  in- 
cumbarnces  under  which  they  hold  it 
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E^J*n,.Dj*I',ct'     In  applying  these  rales  to  the  case  under 
^w     consideration,  it  is  evident  that  the  mortga* 
valoiobt    ^  jnten(je(j  some  advantage  to  himself  by 
Aumiw  *  Ah.  ^  inypodQctiQ,!  0f  the  clause  de  nan  alien* 

ando,  consented  to  on  the  part  of  the  mortga- 
gor, beyond  what  he  would  have  had  with- 
out such  a  fact  or  agreement,  and  that  the 
only  manner  in  which  it  can  have  the  effect 
intended  by  the  parties  to  the  contract,  is  to 
construe  it  into  an  authority  to  seize  the 
property  mortgaged  in  the  hands  of  the  third 
possessors,  without  preliminary  proceedings, 
as  in  case  of  an  ordinary  hypothecation. 
This  summary  process  the  possessors  have 
no  right  to  complain  of,  for  they  knew  the 
terms  and  conditions  on  which  they  hold  the 
property. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed,  with  costs. 


RELF,  9$.  C0LLIJT8  *  At. 

One  syndic,  where  others  are  appointed,  is  not  the 
representative  of  the  creditors,  and  it  is  only  as  such, 
that  suit  can  be  maintained  for  matters  relating  to 
the  insolvent's  estate. 
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Appeal  from  the  court  of  the  third  rfis-  E«*<«rn  District. 

March,  18»T, 

tnct,  the  judge  of  the  eighth  presiding.  v^v-w 

RlLF 

Relf  and  others  were  appointed  syndics  to  ^o  *• 
the  insolvent  Bougard,  and  the  present  action 
was  brought  by  Relf  alone,  who  styled  himself 
acting  syndic.  The  defendants  excepted  to 
the  petition,  on  the  ground  that  all  the  syndics 
should  have  been  made  parties.  The  court 
overruled  the  exception,  and  after  final  judg- 
ment for  the  plaintiff,  the  defendants  appealed. 

WatlSy  for  the  appellants,  contended  that  syn- 
dics were  joint  mandatories,  and  must  jointly 
sue  and  be  sued. 

Pouter  J.  delivered  the  carrion  of  the 
court  The  petitioner  states  himself  to  be 
acting  syndic  of  the  estate  of  an  insolvent, 
and  in  that  capacity  sues.  The  defendants 
excepted  to  the  petition,  on  the  ground  that 
all  the  syndics  should  be  made  parties.  The 
court  refused  to  sustain  the  exception ;  and 
ite  correctness  m  doing  so,  is  the  first  ques- 
tion presented  for  our  decision. 

We  drink  the  court  below  erred.  The 
record  shows  that  other  tfynrik*  were  ap- 
pointed, and  that  their  power*  were  joint, 

vot.  h  6 


48  CASES  IN  THE  SUPREME  COURT 

Bwtom  District  not  joint  and  several.    One  of  them  is  not 

v^^z     the  representative  of  the  creditors,  and  it is 

**"        only  as  such  that  he  can  maintain  a  suit  for 

CvuLm  fc  al,  matters  relating  to  the  insolvents  estate. 

SS5      lx  is  *erefore  ordered,  adjudged  and  de- 


where 


ST™^  creed,  that  the  judgment  of  the  district  court 
£«,«& !To£  be  annulled, avoided  and  reversed ;  and  it 
biTto  J£  is  further  ordered,  adjudged  and  decried, 
ten  Miring*!*  that  there  be  judgment  for  the  plaintiff  as  in 
tojMobwft'ft   cage  of  nonsuit,  the  plaintiff  paying  costs  in 

both  courts. 


MeMICZBJT 9t.  BRADFORD*  JtJU 

Where  there  is  a  difference  between  the  descrip- 
tion of  the  land  seized  and  that  sold,  no  title  passes 
under  the  sale. 

Appeal  from  the  court  of  the  third  dis- 
trict, the  judge  of  the  eighth  presiding. 
i 

This  action  was  brought  to  recover  a  tract 

of  land  in  possession  of  the  defendants,  of 
which  the  plaintiff  alkdged  himself  to  be  the 
legal  owner. 

The  plaintiff  churned  under  a  sheriff's  deed, 
and  it  appeared  from  the  evidence,  that  the 
land  therein  conveyed  was  of  a  different  des- 
cription from  that  described  in  the  petition. 
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There  was  judgment  for  the  defendants,  and  the  Etatam  District 
plaintiff  appealed.  Jtojfcim 

___  McMxcrar 

Watts,  for  the  appellee.  •«• 


1st.  No  property  passes  at  sheriff's  sale, 
except  what  is  ascertained  and  declared  at  the 
time  of  sale.— Jackson  vs.  Striker,  1  John- 
sons cases,  284. 

2d.  Sheriffs  cannot  sell  under  a  general  des- 
cription—Jackson  vs.  Newton,  18  T.  R.  355. 
3d.  In  a  sheriff's  deed,  the  land  must  be 
described  with  reasonable  certainty.— Jackson 
vs.  Delancy,  13  T.  R.  537. 

4.  Sheriff's  return  of  seizure  must  contain  a 
definite  description  of  the  land  levied  on,  or 
nothing  passes  by  the  sale. — 9  Mass.  92, 1 1 
Mass.  1 63. 

The  sheriff,  in  his  return,  shall  specify  the 
object  seized  and  sold,  and  the  property  sold 
by  the  sheriff  must  have  been  actually  seized. 
Code  of  Practice  701, 2;  2  Haywood  66. 

Downs,  contra.  The  sheriff's  sale  to  the 
plaintiff  was  made  under  the  laws  in  the  Code 
of  Practice,  art.  690,  695 ;  therefore  any  de- 
fects in  the  deed  cannot  affect  the  validity  of 
the  adjudication. — Hughes  vs.  Harrison,  7  tfr 
M.  n.  e.  2121.  If  the  deed  is  not  essential  to 
the  sheriff's  sale,  and  the  adjudication  is  good 


JBaADvoftp 
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f  »»tern  District,  without  it  defects  in  what  is  immaterial  can- 

March,  1880. 

not  invalidate  what  would  otherwise  be  good. 

The  variance  between  the  deed  and  the  seu 
zure  wq§  an  accidental  error  in  the  sheriff 

PorteBt  J.  delivered  the  opinion  of  the 
court  This  is  a  petitionary  action*  in  which 
the  plaintiff  must  recover  on  the  strength  of  his 
own  title.  He  claims  under  a  sheriff's  deed,and 
the  description  there  given  ofthe  premises  does 
not  embrace  die  locus  in  quo.  Such  was  the 
opinion  of  the  jury  in  the  court  of  the  first 
instance,  and  we  think  the  evidence  fully 
supports  it 

It  has  been  argued  that  the  sheriff  seized 

(he  land  claimed  in  the  petition,  and  that  it 

was  through  error  that  a  different  description 

of  it  was  given  at  the  sale  and  in  the  deed  of 

when  there  is  conveyance*    This  may  bef  but  a  forced 

tw^n™?***  alienation  of  property,  must  be  in  strict  pursu» 

u$  Mixed  »nd  ance  of  law  ;  and  seizing  one  thing,  and 

uader  the  selling  another,  does  not  divest  the  debtor  of 


■ale 

that  which  was  seized. 


This  opinion  renders  it  unnecessary  to  ex* 
amine  the  other  questions  in  the  cause ;  and 
it  is  therefore  ordered,  adjudged  and  decreed, 

that  the  judgment  of  the  district  court  be 
affirmed  with  costs, 
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McMICKEW  •#.  THE  ESTATE  OF  FJCKLIM 


Eaitem  District.  * 
March,  1880. 


McMicKsrr 

vs. 


An  attorney  for  absent  heirs  cannot  resign  without 
the  leave  of  the  court.  Ficbxih's 

No  proceedings  can  be  had  by  the  creditors  of  a 
vacant  estate  to  establish  their  claims,  tiH  a  curator 
be  appointed  to  it,  or  the  estate  be  insolvent,  and  a 
syndic  or  syndics  be  legally  appointed. 

Appeal  from  the  court  of  probates  for  the 
parish  of  West  Feliciana. 

A  copartnership,  which  had  existed  between 
the  plaintiff  and  defendant,  was  dissolved  in 
1817,  by  mutual  consent,  and  the  plaintiff  put 
in  possession  of  the  books,  for  the  purpose  of 
collecting  the  debts  and  settling  the  affairs  of 
the  partnership.  Ficklin  afterwards  died,  leav- 
ing a  vacant  estate.  On  the  22d.  of  January, 
1828,  the  plaintiff,  by  a  petition  to  the  court  of 
probates,  prayed  the  appointment  of  auditors 
or  referees  to  examine  the  affairs  of  the  part- 
nership and  make  a  true  report  of  its  state  and 
condition.  He  further  prayed  for  the  appoint- 
ment of  an  attorney  for  the  absent  heirs  of  the 
defendant,  and  a  judgment  for  such  sum  as  the 
referees  should  report  in  his  favor.  Referees 
were  appointed  on  the  6th  of  February,  and  made 
their  report,  finding  the  sum  of  2969  60  due 
from  the  estate  of  defendant  to  the  plaintiff,  the 


i 
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McMicuir 

w. 

Ficuiir't 

EfTATX. 


'  Extern  Dirtrict.  latter  prayed  for  the  appointment  of  a  syndic, 

March,  1880. 

and  that  the  proceedings  of  the  referees  be  ho- 
mologated, which  took  place  on  the  21st  Febru- 
ary, notwithstanding  the  opposition  of  the  at- 
torney for  the  absent  heirs,  who  then  appealed. 
Wattty  for  the  appellant,  urged  the  following 
points: 

1.  There  never  was  any  legal  defensor  to  the 
suit — it  was  not  a  case  for  the  appointment  of  a 
syndic* 

2.  The  proceedings  were  irregular  and  ex 
parte,  no  time  or  place  of  meeting  of  the  credi- 
tors was  fixed — no  notice  of  it.  The  creditors 
were  not  named,  nor  whether  they  were  present 
or  absent. 

3.  The  referees  made  their  report  ex  parte. 

4.  They  acted  on  ex  parte  testimony. 

5.  The  opposition  of  the  attorney  for  the 
absent  heirs  ought  to  have  been  sustained. 

McCalcby  for  the  appellee,  contended  that  the 
attorney  for  the  absent  heirs  had  no  power  to 
take  the  appeal,  having  by  his  own  showing  re- 
signed his  functions. 

Martin  J.  delivered  the  opinion  of  the 
court  On  the  26th  of  January,  1828,  the 
plaintiff,  surviving  partner  of  the  deceased, 
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with  a  view  of  establishing  a  claim  against  Eut«rii 

^  ^>  March,  1880. 

the  estate,  prvokoed  the  appointment  of  refer-  v^^w 
ees  to  examine  and  report  on  an  account  Mc^ic«* 
which  he  produced,  and  an  attorney  to  the  ab-  ^J"^'' 
sent  heirs. 

The  referees  made  their  report  on  the  fourth 
of  February  following.  On  the  19th,  a  meet- 
ing of  creditors,  composed  of  the  plaintiff  and 
another,  appointed  a  syndic  and  the  proceed- 
ings were  homologated  on  the  21st 

The  report  of  the  referees,  appointed  by 
the  syndic,  was  homologated  on  the  21st  of 
May,  notwithstanding  the  opposition  of  the 
attorney  of  the  absent  heirs,  and  the  plaintiff 
was  recognized  as  a  creditor  of  the  estate  for 
nine  hundred  and  sixty-nine  dollars  and  sixty 
cents. 

The  attorney  for  the  absent  heirs  appealed. 

The  appellees  counsel  have  prayed  that  the 
appeal  be  dismissed  on  a  suggestion  that  the 
attorney  for  the  absent  heirs  was  without  au- 
thority, having  lately  resigned  the  appoint- 
ment. 

It  appears  that  the  attorney  offered  his  re-  An  attorney  for 

...  .  abaent  heir*  con- 

signation, but  it  does  not  appear  that  it  was  ac-  not  nun  with- . 

i  i   i      -tm    i    i  .  .        out  tho  !•*?•  of 

cepted,  and  the  Code  has  an  express  provision  tht  court. 
which  prevents  such  an  officer  from  resigning  s 

without  the  leave  of  the  court 
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BMtera  Btattfet.     The  appellant  has  assigned  errors  on  the 

JlfaTch9  1886. 

face  of  the  record. 


McMiCKdr  . 

•*.  1.  That  there  was  no  legal  defensor  to  thcr 

PfCXLTtt'i  " 

ErrATs.  estate  in  the  present  suit,  the  present  not  be- 
ing a  case  in  which  a  syndic  could  be  legally 
appointed. 

2.  The  proceedings  were  irregular  and  ex 
parte — the  judge  had  fixed  no  time  and  place 
for  the  meeting  of  creditors,  and  there  was 
no  advertisement  of  it. 

3.  The  referees  made  their  report  ex  parte} 
no  notice  being  given  of  the  time  and  place  of 
their  meeting. 

4.  They  acted  on  ex  parte  testimony. 

5.  The  opposition  of  the  attorney  of  the 
absent  heirs  ought  to  have  been  sustained. 

We  are  of  opinion  the  first  assignment  of 
error  is  conclusive. 

No  proeMdmgi  ^°  proceedings  can  be  had  by  the  credit* 
t£  mditon  of  ore  °f  a  vacant  estate,  to  establish  their  claims 
u>  e!ubiifhe^  tiu  a  curator  be  appointed  to  it;  or  the  estate 
mor  be  appobt  b©  insolvent  and  a  syndic  or  syndics  be  legal* 

od  to  it,  or  the  •  .   A    • 

Mute  bo  iMoi.  ly  appointed. 

Teat,  ond*  fya-       v      .  ,  . 

«o  or  oyttdioi  w     In  the  present  case  the  estate  does  not  ap* 
oJr*  pear  to  be  insolvent.    The  judge  ordered  a 

meeting  of  creditors  without  stating  the  time 
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or  place  of  their  meeting,  and  all  their  pro-  Euun 

Jfitrch)  1880* 

ceedings   teem  with  irregularities   and  er- 


rors. 


It  is  therefore  ordered  adjudged  and  de- 
creed that  the  judgment  of  the  court  of  pro- 
bates be  annulled,  avoided  and  reversed  with 
costs  in  both  courts. 


McMicki* 

FlCSXIff'f 
EtTATB. 


THE  STATE «#.  FAVROT. 

A  public  inventory  is  a  ministerial  act,  and  may 
be  made  by  a  notary ;  but  the  right  of  deciding 
whether  an  inventory  should  be  made  or  not,  is  a  judi- 
cial act,  and  if  the  judge  be  interested,  he  cannot  act. 

The  facts  are  stated  in  the  opinion  deliv- 
ered by  Porter,  J.  The  party  applying  to 
the  court  for  the  rule  in  this  instance  states, 
that  he  is  heir  of  one  Viscerent  M.  Jones,  and 
Alphonso  C.  Jones,  and  that  he  had  request- 
ed the  parish  judge  of  the  parish  of  West* 
Baton  Rouge  to  make  an  inventory  of  the 
property  of  the  deceased.  That  the  judge  had 
refused  because  a  partnership  had  existed 
between  him  and  the  intestate,  A  manda- 
mus is  prayed  for  to  compel  him. 

We  think  the  rule,  which  issued  on  the    a  peMieiaw 
judge  to  show  cause  should  be  discharged  fjSS^md  mj 
vol.  i.  7 


A 
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lute™  District  The  1 097th  article  of  the  Louisiana  Code 

Marth  1880. 

n-^^-x^      declares,  it  is  true,  that  public  inventories 

If™       may  be  made  by  a  judge  or  a  notary  duly 

AT>0T-      appointed ;  and  this  is  a  ministerial  act  But 

tar^buuh©  rij£t  by  law  the  right  of  deciding  whether  an  in- 

whether  an  in-  ventory  should  be  made  or  not,  is  a  judicial 

▼entory     should 

be  made  or  not  is  act,  and  we  think  the  judge  could  not  act 

a  judicial  act  and  # 

if  the  judge  be  when  he  was  interested. — Lou.  Code,  nos. 

interested    he 

cannot  act.  1081,  1082. 

The  rule  must  therefore  be  discharged. 


LACYvm.  FLUCKER. 

Whik  the  appellant  relies  solely  on  errors  of  lair 
apparent  on  the  face  of  the  record,  they  must  be 
specially  assigned  within  ten  days  after  the  record  is 
brought  up,  otherwise  the  appeal  will  be  dismissed. 

The  ordinary  plea  of  no  error  on  an  appeal  does 
not  cure  the  want  of  assignment  of  errors. 

Appeal  from  the  probate  court  of  St.  Helena* 
It  appears  from  the  record  in  this  case,  that 
a  judgment  by  default  was  taken  in  the  court 
below  at  the  April  term,  and  at  the  May  term 
following  the  defendant  moved  for  further  time 
to  answer  and  craved  oyer  of  the  documents  in 
support  of  the  plaintiffs  demand.  The  court 
overruled  the  motion  and  made  final  the  judg- 
ment. 

The  defendant  appealed. 


•  f 
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m  fitttern  District  * 

Mathews  J.  delivered  the  opinion  of  the    March,  isso. 
court  This  suit  is  commenced  on  a  curator's 
bond— judgment  was  taken  by  default  which 
was  afterwards  made  final  and  the  defend- 
ant appealed 

Ttte-record  contains  no  statement  of  facts 
or  bills  of  exceptions,  nor  is  there  any  assign- 
ment of  errors  as  apparent  on  its  face  regu- 
larly made  in  this  court  An  assignment  was 
offered  after  the  expiration  of  ten  days,  with- 
in which  time  it  is  required  to  be  made  by  the 
art  897  of  the  Code  of  Practice,  but  was  op- 
posed by  the  counsel  for  the  appellee,  who  had 
previous  to  any  motion  to  dismiss  the  appeal 
filed  an  answer.  In  consequence  of  the  omis- 
sion to  move  for  a  dismissal  before  filing  the 
answer  on  the  appeal,  it  is  contended  on  the 
part  of  the  appellant  -that  the  right  to  cause  it. 

to  be  dismissed  is  waived,  that  the  cause  must 
be  examined  on  its  merits,  and  that  an  assign- 
ment of  errors  ought  still  to  be  admitted    It 

■ 

is  true,  in  some  instances,  that  <the  acts  done 
by  one  party  in  a  suit,  may  destroy  advan- 
tages of  which  he  might  have  availed  himself 
by  a  different  course  of  proceeding,  and  place 
his  adversary  in  a  better  situation  than  he 
would  have  been  if  the  preliminary  steps  had 
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latum  Dfatri*.  been  pursued.    But  unless  by  admissions  in 
9  the  pleadings  on  one  side,  it  is  not  easy,  to 

conceive  how  defects  of  pleading  on  the 
other  can  be  remedied.  In  the  present  case  the 
appellee  first  required  a  confirmation  of  the 
judgment  of  the  court  below,  and  afterwards 
claimed  a  dismissal  of  the  appeal  on  account 
of  the  want  of  statement  of  facts  or  assignment 
of  errors.  The  cause  comes  up  in  such  a  state, 
that  it  is  impossible  to  investigate  it  on  its 
merits,  without  the  aid  of  such  an  assignment 

of  errors  as  is  required  by  the  Code  of  Prac- 

* 

tice.  To  affirm  or  reverse  the  judgment,  would 
be  to  proceed  without  adequate  lights  to  guide 
as  in  our  course.  The  article  of  the  Code  of 
Practice  above  cited  is  peremptory,  that  when 

Wam  the  ap» 

tenant    relict    an  appellant  does  not  rely  wholly,  or  in  part, 

eolely    upon  er- 

i*»ofUw,appft-  on  a  statement  of  facts,  an  exception  to  the 

rat  on  the  face  ' 

of  the  record,  .judges  opinion  or  special  verdict  to  sustain  his 

the*  mo*  be  ipe- J     err 

atfijr    ""P"1  appeal ;  but  on  errors  of  law  appearing  on  the 

after  the  record  fece  Df  the  record,  he  must  file  a  written  pa- 
is  brought  tUp,  * 

otiurwMo  tha  ap.  per  alledging  specially  such  errors,  within  ten 

*»»*  days  after  the  record  is  brought  up,  other- 

Tha  ordinary  wise,  his  appeal  shall  be  rejected.    Now  it  is 

plea  of  no  error 

on  an  appeal,  believed  that  the  ordinary  plea  of  no  error  on 

doae  not  core  tha 

want  of  an  a<-  an  appeal  does  not  cure  the  want  of  an  as- 

ejgnmtnjt  of  or* 

torn  signment  of  errors  in  the  manner  required  by 

the  Code  of  Practice. 
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It  is  thefore  ordered,  and  that  this  appeal  Eastern  District. 

,       ,.       .  t  n    f  „  March  1880. 

be  dismissed  at  the  costs  of  the  appellant.  v^-v^/ 

HlGGINS  &  AL. 

McMxcKszr. 


HTG  GINS  *  wtfX.  m.  McMWSTJBM 

When  both  certificates  issued  under  the  same  act 
of  congress,  there  is  no  difference  in  regard  to  the 
time  at  which  the  parties  acquired  from  the  govern- 
ment of  the  United  States. 

A  donee  of  land  from  the  government  of  the  United 
States,  must  take  it  subject  to  all  the  burthens,  con- 
ditions and  limitations,  which  the  donor  has  thought 
proper  to  affix  to  his  gift. 

The  acts  of  congress  in  relation  to  actual  settle- 
ments in  Florida,  unsupported  by  written  evidence  of 
claim  do  not  recognize  titles — they  make  gifts. 

A  person  who  has  no  title  to  land  cannot  claim  dam- 
ages from  the  owner,  for  setting  it  as  the  property  of 
*  third  person. 

Appeal  from  the  court  of  the  third  district, 
the  judge  of  the  fourth  presiding. 

The  petitioners  stated  that  they  were  collate- 
ral heirs  of  Bridget  Lawrence,  deceased,  and 
as  such,  owners  of  a  tract  of  land  on  Thomp- 
son's Creek,  in  the  parish  of  West  Feliciana. — 
That  the  defendant  caused  a  part  of  said  land  to 
be  sold  by  the  sheriff,  to  satisfy  a  judgment 
which  he  had  obtained  against  one  John  Law- 

■ 

rence,  who  they  alledge  never  bad  any  title  to  the 
land,  and  that  this  fact  was  within  the  knowl- 
edge of  the  defendant  at  the  time  of  the  seizure. 
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Kiitin  dm*  They  prayed  for  damages  and  a  decree  for  the 

March,  1880.     ,      . 
V^-v-^/        ™d. 

Hiooxirt  &  al.     Xhe  defendant  in  his  answer  set  up  atitic  to  the 
McMickih.    premises,  and  averred  that  the  sheriff  in  selling 

the  samQ— acted  of  his  own  accord  and  with- 
out any  instructions.  He  prayed  that  the  suit  of 
the  plaintiff  be  dismissed,  and  a  judgment  ren- 
dered in  his  favor  for  the  land.  The  sheriff  de- 
posed that  in  the  sale  he  acted  under  the  di- 
rections of  defendant.  That  he  did  not  put  the 
purchasers  in  possession,  or  dispossess  any  one 
ofthe  land.  The  plaintiffs  introduced  as  evidence 
of  tide  a  certificate  dated  1st  August  1825,  for 
six  hundred  and  forty  acres,  the  claimant  being 
an  actual  settler,  and  so  reported  by  the  com- 
missioner in  his  report  of  actual  settlement 
claims.  The  defendant  introduced  and  relied 
upon  a  certificate  dated  April,  1827,  for  twelve 
hundred  and  eighty  acres,  confirmed  as  a  dona- 
tion claim.  The  certificate  also  states  the  de- 
fendant to  have  obtained  an  order  of  survey 
from  the  Spanish  government,  on  the  1st  May, 
1799,  and  that  a  survey  was  made  by  Pintado 
in  1808.  Both  certificates  covered  the  disputed 
premises.  There  was  judgment  for  the  plain- 
tiffs  in  the  court  below  and  the  defendant  ap- 
pealed. 
Bradford,  for  the  plaintiffs- 
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Downs*  for  the  defendant,  urged  the  following  Swum  District. 

March,  1880. 

points.  w-r^*/ 

Hxooijrt  &  AL 

'  1.  The  title  of  the  defendant  ought  to  prevail,  McMYcw»; 
because  he  has  a  written  valid  title  from  the 
Spanish  government,  and  the  plaintiff's  is  only  a 
donation  claim,  acts  of  congress  of  3d.  March, 
1819,  8th  May,  1822,  26th  May,  1824  and 
4th  May,  1826. 

Claims  founded  on  any  order  of  survey,  re- 
queue, permission  to  settle,  or  any  written  evi- 
dence of  claim  derived  from  the  Spanish  autho- 
rities, have  a  preference  over  the  donation  claims 
of  the  actual  settler,  U.  S.  laws,  voL  6.  431, 
vol.  7.  101, 310,  461,  U.  S.  land  laws,  758-9, 
823,  880,  905.  Because  he  has  a  plot  of  sur- 
vey made  by  a  Spanish  surveyor,  and  which 
appears  to  have  been  made  in  pursuance  of  an 
order  of  survey  from  the  Spanish  authorities. 
King  &  aL  vs.  Martin,  5  Martin,  197,  Hooter 
vs.  Tippett,  8  Martin,  637.  Larches  vs.  Gon- 
zales tl  Martin,  207;  Litchworth  vs.  Bartells 
4th  M.  n.  s.  136. 

Because  he  has  an  order  of  survey  from  the 
land  commissioners  showing  the  locus  in  quo> 
winch  is  necessary  in  all  cases  of  conftiction, 
and  this  the  plaintiffs  have  not,  acts  of  congress 
1822,  sec.  4,  vol.  7, 102  land  laws  824. 
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Eutem  Dirt  riot.    The  plaintiffs  must  make  out  a  better  title  than 

March,  1880.  r 

\^-v>*/      defendants,  otherwise,    they  cannot  recover. 
Higoin.  &  al.  Martins  hcirs  vs-  Gardiner,  5  Martin,  662. 

McMioKEir. 

Porter  J.  delivered  the  opinion  of  the 
court  This  action  in  its  commencement,  was 
a  suit  for  damages  brought  against  the  defend- 
ant, for  having  caused  a  portion  of  a  tract  of 
land  to  which  the  plaintiffs  claimed  title,  to  be 
sold  at  sheriffs  sale,  in  satisfaction  of  a  judg- 
ment which  the  defendant  had  obtained 
against  one  John  Lawrence.  An  answer 
was  filed,  denying  all  agency  on  the  part  of 
the  defendant  in  the  sale,  and  further  claim- 
ing title  to  the  premises. 

The  cause  was  submitted  to  a  jury  on  these 
issues,  who  found  a  verdict  in  favor  of  the 
plaintiffs,  for  the  land,  and  assessed  their 
damages  at  $400.  The  court  confirmed  this 
verdict,  and  the  defendant  appealed. 

The  titles  under  which  the  respective  par- 
ties claim,  cover  the  same  land,  and  we  are 
therefore  under  the  necessity  of  examining 
their  relative  superiority. 

They  are  both  donations  from  congress. 

Where  both  cer-  *  •  * 

tfficates  issued   The  certificate  of  the  plaintins  is  dated  the 

under  the   same 

act  of  congrew,  1st  August,  1825.    That  of  the  defendant  on 
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the  5th  of  Apriljl827.    Bui  both  certificates  Enter*  District 

.  .  ^  March,  1890. 

purport  to  be  issued  in  pursuance  of  an  act 


of  congress  passed  on  the  8th  May,  1822.—  H,tf QI£  *  A,K 
There  is  therefore,  no  difference  in  regard    McMxc«* 


to  the  time,  at  which  the  parties  acquired  from  ^"ng^tu* 
the  government  of  the  United  States,  fi  ^tUT^ 

The  plaintiffs  certificate  is  for  six  hundred  government  *<* 
and  forty  acres,  the  olaimant  being  an  actual 
settler^  and  so  reported  by  the  commissioner 
in  his  report  of  actual  settlement  claims. 

That  of  the  defendant  is  for  twelve  hundred 
and  eighty  acres,  and  his  title  is  confirmed  as 
a  donation  claim.  The  certificate  also  states 
the  defendant  to  have  obtained  an  order  of 
survey  from  the  Spanish  government,  on  die 
1st  of  May,  1799,  and  that  a  survey  was  made 
by  Pintado,  in  1808. 

The  second  section  of  the  act  of  1822,  un- 
der which  these  certificates  issued  declares, 
"That  all  the  claims  reported  as  aforesaid, 
and  contained  in  the  several  reports  of  the 
said  registers  and  receivers,  founded  on  or- 
ders of  survey,  recpiets,  permission  to  settle, 
and  other  written  evidences  of  claims  deriv* 
ed  from  the  Spanish  authorities,  ishkh  ought, 
in  the  opinion  of  the  registers  and  receivers 

to  be  confirmed  shall  (e  confirmed  in  the 
vol,  h  8 
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Easter*  District,  same  manner  as  if  the  title  had  been  completed  r 

March,  1880.  r 

^^/-^      Provided,  That  the  confirmation  of  all  the 
HxooiHi  k  al.  ^  claimg  provided  for  by  ^g  act|  shaM 

m cMicKsxr.    amaunt  qqIj  |o  a  relinquishment  forever  on 

the  part  of  die  United  States,  of  any  claim 
whatever  to  the  tract  of  land  so  confirmed  and 

■ 

granted."— Land  laws, page  823. 

It  is  under  this  section  the  certificate  in  fit* 
vor  of  the  defendant  issued. 

By  the  third  section,,  under  which,  that  of 
the  plaintiff*  was  given,  it  is  enacted  "That 
every  person,  or  his  or  her  legal  representa- 
tive, wherexlaim  is  comprised  in  the  lists  or 
registers  of  claims  reported  by  the  regis- 
ters and  receivers,  and  the  persons  embraced 
in  the  list  of  actual  settlers  or  their  legal  re- 
presentatives, not  having  any  written  evidence 
of  claim,  reported  as  aforesaid,  shajl,  when 
it  appears  by  the  said  reports,  or  by  the  said 
lists,  that  the  land  claimed  or  settled  on,  had 
been  actually  inhabited,  or  cultivated  by  such 
person  or  persons  in  whose  right  he  claims, 
on  or  before  the  15th  day  of  April,  1813,  be 
entitled  to  a  grant  for  the  land  so  claimed 
or  settled  on,  as  a  donation? — Provided, 
That  not  more,  than  one  tract  shall  be  thus 
granted  to  any  one  person,  and  the  same  shall 
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not  contain  more  than  six  hundred  and  forty  Eastern  District. 

J      March,  1880. 

acres:  and  that  no  lands  shell  be  thus  grant-      ^-v-w 
ed  which  are  claimed  or  recognized  by  the  *•««  *  a*. 
preceding  sections  4>f  the  act,  or  by  virtue  of    McMxCJtM* 
a  confirmation  under  an  act  entitled  "An  act 
for  adjusting  the  claims  to  land,  and  establish- 
ing land  offices  in  the  districts  east  of  the 
island  of  New  Orleans,  approved  on  the  3d. 
day  of  March,  1829,"  &c.  &c- 

We  had  occasion  to  express  very  fully  a 
few  days  since,  in  the  case  of  Boutner  vs. 
Ventriss*  heirs,  our  opinion  in  regard  to  the 


rights  of  those  who  claimed  lands  by  dona-   Adooeeofiand 

°  *  from  the  govern- 

tions  from  the  government  of  the  United  »«*<**•  uni- 

°  ted  States  must 

States.     We  there  came  to  the  conclusion,  JjfjJ  ~^££ 
that  the  donees  must  take4hem  subject  to  all  SSST^ua 
the  burthens,  conditions, and  limitations,  which  {{^ft  proper* 
the  donor  has  Aovght  proper  to  affix  to  his  ■fctoUBsMt 
gift 

That  opinion  is  decisive  of  this  case;  it 
must  never  be  lost  sight  of  in  deciding  cases 
of  this  kind,  that  the  acts  of  congress  in  re*      The  tote  «r 
lation  to  actual  settlements  in  Florida,  tm-  ^nf^ctuaUet- 

.     ,  ,  ...  .  *  /•!.■■      tlement  clami  in 

supported  by  written  evidence  of  claim,  do  Florida,   onsnp- 

j*         m«       ported  by  written 

not  recognize  titles;  they  make  gifts.    The  evidence     of 

v.i  r  lL         i    •    x'/r         claims,  do  not  re- 

provision  which  confers  on  the  plaintiffs  a  cognise    titles: 

they  nudes)  gifta* 

fight  to  the  land,  now  sued  for,  annexes  as 
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ft*  DWtrict    a  condition,  that  the  property  bo  granted, 

shall  not  hare  been  claimed  or  recognized 


H,co,m.  k  AU  UQder  *e  preceding  sections  of  the  act. 
KcMioss*.    The  defendant  shows  his  title  to  the  prem- 
ises has  been  claimed  and  recognized  under 
the  preceding  sections;  and  consequently, 
•hows  a  better  one  than  the  plaintiffs. 
The  remaining  question  in  the  cause  is, 
A  perm  who  Aether  a  person  who  has  no  title  to  land, 
Una110  Ucuuiat  CBXl  c^m  damages  from  the  owner,  for  sel- 
frST  thf^EJ  *"H5  **  M  *c  propw'y  °f  a  **""*  person,  and 
Se  jSSt/lf"  ^  mcre  atate10*1*  of  the  question  shows, 
*™  f**00*      that  it  must  be  answered  in  the  negative* 

The  opinion,  we  entertain  of  the  validity 
of  the  title  of  the  plaintiffs,  dispenses  with 
an  examination  of  the  various  questions 
arising  on  the  bills  of  exceptions  with  which 
the  record  is  loaded. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  of  the  district 
court  be  annulled,  avoided,  and  reversed, 
and  it  Is  further  ordered,  adjudged,  and 
decreed  that  there  be  judgment  for  defend- 
ant with  costs  in  both  courts. 
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Basttm  District 
McDOffOUQB «*  8PRJQQIJY3.  March.  1800. 


The  court  of  probates  may  discharge  a  curator  ir*     M#Dqm<w«* 
regularly  appointed.   As  an  administrator  de  $on  fort,     jo^ba^oiv^ 
he  may  be  answerable  to  creditors  for  waste,  but  that 
suit  against  Urn  must  be  brought  in  the  courts  of 
ordinary  jurisdiction. 

Appeal  from  the  court  of  probates  of  (he 
parish  of  Iberville.  * 

This  suit  was  brought  to  recover  from  the 
defendant  as  curator  of  the  estate  of  Nicholas 
Wilson,  deceased,  the  amouut  of  a  promisory 
note,  drawn  by  Wilson  in  his  lifetime,  in  fevor 
of  Durnford,  and  by  the  latter,  transferred  to 
the  plaintiff.  The  petition  concludes  with  a 
prayer  for  judgment  against  the  defendant,  in 
his  capacity  of  curator,  and  in  the  event  of  a 
deficiency  of  assets,  prays  judgment  against 
the  defendant  personally,  for  having  wasted  the 
succession,  and  having  acted  as  administrator 
or  curator  de  son  tort.  The  answer  of  the  de- 
fendant alleges  that  the  estate  of  .Nicholas  Wil- 
son never  was  vacant,  and  that  no  curator  could 
legally  be  appointed  to  die  same.  That  if  the 
defendant  ever  was  appointed  curator,  the  said 
appointment  expired  before  the  institution  of 
the  present  suit.  It  appeared  from  the  docu- 
mentary evidence  introduced,  that  in  October, 
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iMumBktrSrt.  1825,  Wilson  died,  a*  intettate— leaving  a 

*£%£?'  widow  and  several  children.  On  the  1st  of  No- 

IMeDoirotNM  vember,  of  the  same  year,  his  widow  accepted 

«raA«<um.   the  community  of  acquets  and  gains,  and  was 

aDDointed  curatrix  to  one  of  her  children,  and 
tutrix  to  the  others,  who  were  all  present. 

On  the  24th  of  November,  1825,  the  wid- 
ow, by  a  petition  to  the  court  of  probates, 
waived  her  right  of  preference  to  the  adminis- 
tration of  the  estate,  and  on  the  same  day,  Joseph 
Erwin  was  appointed  administrator.    On  the 
15th  of  July,  1826,  Erwin  petitioned  for,  and  ob- 
tained  his  discharge  from  the  administration;  and 
on  the  4th  of  September,  1826,  Spraggins,  the 
defendant,  received  letters  of  curatorship.    On 
the  4th  of  May,  1827,  Spraggins  applied  to  be 
discharged  from  hb  curatorship,  on  the  ground 
that  the  succession  of  Wilson,  was  not  vacant 
at  the  time  of  his  appointment.    On  the  28th 
o£  July,  1828,  the  present  suit  was  btpught, 
praying  judgment  against  defendant  in  the  man- 
ner  above  stated,  and  opposing  his  discharge. 
The  court  of  probates  decided  that  the  appoint- 
ment of  Spraggins  was  illegal  and  void,  ab  in- 
t/to,  and  discharged  him  and  his  sureties  from 
all  responsibility*     From  this  judgment  the 

pontiff 


*'!'»  I 
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Porter,  for  appellant,  urged  the  following  lutin  District, 

March,  1880. 

points:  v^v^s 

1.  The  court  below  erred  in  deciding  that  *«&£•*•■ 
Sa  muel  M .  Spraggins  was  not  properly  sued  as  ********* 
administrator  de  son  tart  in  the  court  of  pro* 

bates — said  court  having  sole  and  exclusive 
jurisdiction  in  such  cases* 

2.  The  judge  a  quo  erred  in  deciding  that 
the  appointment  of  Samuel  M.  Spraggins  as 
curator  was  ab  initio  void,  for  the  reasons  given 
in  his  judgment, 

Mathews,  J.  delivered  the  opinion  of  the 
c  ourt. 

This  suit  was  commenced  against  the  de- 
fendant in  his  capacity  as  curator,  to  obtain 
judgment,  rendering  the  succession  which  he 
represents,  liable  to  pay  and  satisfy  the  plain- 
tiff's  demand,  and  also,  to  obtain  a  decree 
against  him  personally,  on  the  event  of  the 
property  of  the  estate  of  Wilson,  being  in- 
sufficient to  pay  all  just  claims  against  it,  as 
having  illegally  administered  the  succession 
of  the  intestate.  He  denies  ever  having  been 
curator,  legally  appointed,  and  that  if  he 
ever  was  such,  he  ceased  to  be  before  the 
institution  of  the  present  action.  The  court 
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Bistro  District  below  sustained  the  pleas  of  the  answer, 
^0^^_f     and  discharged  the  defendant  from  his  cu- 

McDomough    ratorship,  and  refused  to  hold  jurisdiction 
s»*A«et9*    0f  the  cause,  and  from  its  judgment  the 

plaintiff  appealed. 

It  appears  from  the  evidence  in  the  case, 
that  Wilson  died  intestate,  leaving,  at  hie* 
death,  a  widow,  and  several  children,  resi- 
ding in  the  parish  of  Iberville  ;  the  former 
accepted  the  community  of  acquets  and 
gains,  and  in  that  right,  claimed  one-half  of 
the  estate  left  at  the  decease  of  her  hus- 
band, and  caused  the  other  half  to  be  adju- 
dicated to  her  at  the  appraised  value  of  the 
idventory,  and  took  upon  herself  to  manage 
the  estate  of  her  children,  as  curatrix  ad  bo- 
na, of  one,  and  as  tutrix  of  the  others,  who 
were  minors,  under  the  age  of  puberty. 
Afterwards  her  father,  Joseph  Erwin,  by  her 
consent,  was  appointed  administrator  of 
Wilson's  succession.  He  ceased  or  declined 
to  act  in  that  capacity;  was  discharged  by 
the  court  of  probates,  and  Spraggins,  ap- 
pointed curator,  as  of  a  vacant  estate.  This 
la&t  appointment  was  clearly  illegal,  as  the 
heirs  were  all  present  in  the  state.  Under 
pretence  of  having  discovered  the  illegality 


McDoPfOUGH. 

vs. 

SfHAGGINS. 
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of  his  appointment^  the  curator  applied  to  Eastern  District. 
the  court,  from  which  it  was  derived,  to  be 
discharged  from  his  trust.    This  was  op- 
posed by  several  of  the  creditors  of  Wil- 
son's succession,  and  amongst  others,  the 
present   plaintiff  made  opposition.     The 
judge  of  the  court  of  probates^notwithstanding     The  court  of 
the  pretensions  ofthe  opponents,  discharged  charge  abator 
him,  and  we  think  properly.    His  appoint-  pointed.    aA^ 

.    1     .  •    •      11      *n        1  •    1  if  ii      administrator  de 

ment  being  originally  illegal,  was  rightfully  90n    tart,    he 
avoided;  it  was  perhaps,  void,  ab  initio  and  bio  to  creditors 

for    waste,    bat 

consequently  he  was  never  a  legal  repre-  that  suit  against 

him     must      be 

sentative  of  the  estate  which  he  undertook  brought  in  courts 

.    .  of  ordinary  juris- 

to  administer.  •  As  an  administrator  de  son  diction. 
tort  or  an  intermedler  with  Wilson's  estate, 
he  may  be  answerable  to  creditors  for  waste. 
But  those  pursuits  against  him,  must  take 
place  in  a  court  of  ordinary  jurisdiction. 
,  It  is  therefore  ordered,  &c.  that  the  judg- 
ment of  the  court  of  probates  be  affirmed 
with  costs. 


PARKER  vs.  RICHARDSON. 

When  a  defendant  has  not  prayed  below  for  relief 
against  his  co-defendant,  who  was  brought  in  only  as 
regards  any  interest  he  might  have  in  the  premises, 
the  sale  of  which  was  prayed  for,  he  cannot  have  any 
on  the  appeal. 

VOL.  1.  9 
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Eastern  District        APPEAL  from  the  COOrt  of  the  filSt  district 

March,  1880. 

p.tmu»  This  action  was  brought  to  recover  from 

Ricslitotoir.   the  defendant  fifteen  hundred  dollars,  and  the 

facts  of  the  case  are  in  substance  as  follows : 
By  a  contract  entered  into  with  Fiske,  the 
agent  of  the  defendant,  (who  owned  a  lot  on  the 
Batture)  it  was  agreed  that  the  plaintiff  should 
fill  it  up,  in  conformity  with  the  police  regula- 
tions of  the  city  and  suburbs  of  New- Orleans, 
for  which  he  was  to  receive  the  price  of  fifteen 
hundred  dollars  at  the  expiration  of  one  year 
from  the  date  of  the  contract,  provided  he  pro- 
duced a  certificate  from  the  city  surveyor  that 
the  lot  was  properly  filled  up;  and  it  was  further 
agreed  upon,  that  if  the  sum  was  not  punctually 
paid,  interest  was  to  be  charged  at  the  rate  of 
ten  per  cent,  the  plaintiff  for  security  retaining 
alien  upon  the  lot.  The  plaintiff  prayed  judgment 
for  fifteen  hundred  dollars,  with  interest — That 
the  lot  might  be  seized  and  sold  to  satisfy  the 
judgment — and  that  the  heirs  of  Gravier,  who 
presented  a  claim  to  the  lot,  might  also  be 
made  parties  to  the  suit    The  defendant  in  his 
answer  denied  generally  the  allegations  in  the 
petition,  and  the  heirs  of  Gravier  answered  that 
they  were  sole  owners  of  the  lot,  and  in  posses- 
sion of  the  same— That  if  the  plaintiff  had  filled 
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it  up,  he  done  so  as  an  intruder,  was  entitled  to  Buten  Dbtnct. 
no  remuneration,  but  responsible  to  them  in    ^AZ? 
damages.    The  plaintiff  then  filed  a  supple-       ?A"a 
mental  petition,  averring  that  the  work  done   RlwwM0»« 
upon  the  lot  was  worth  fifteen  hundred  dollars, 
and  prayed  that,  upon  proving  this  feet,  judg- 
ment might  be  rendered  not  only  against  Rich- 
ardson, but  also  against  the  heirs  of  Gravier  for 
fifteen  hundred  dollars,  with  interest  as  stipula- 
ted in  the  contract 

The  plaintiff  produced  in  evidence,  1st,  the 
certificate  of  the  city  surveyor,  that  the  lot  was 
filled  up  in  conformity  to  the  police  regulations. 
2d,  The  contract  between  Fiske  and  himself, 
stipulating  to  pay  fifteen  hundred  dollars,  and 
proved  further  that  the  work  was  worth  that 

sum. 

The  court  below  gave  judgment  for  the 
plaintiff  for  the  amount  claimed,  and  decreed 
that  the  defendants  interest  in  the  lot  be  seized 
and  sold.    The  defendant  appealed. 

May  bin  for  appellant,  Grymes  for  appellee. 

Martin,  J.  delivered  at  March  term 
1839,  the  opinion  of  the  court  This  ac- 
tion, like  that  of  Parker  vs.  Walden,  6 
Martin,  n.  s.  713,  is  brought  on  a  contract 
between  the  mayor  of  the  city  of  New- 
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Etrfen*  Dittriet  Orleans  and  the  plantiff,  in  pursuance  of  an 
arc  '      *   adjudication  to  the  latter  of  the  filling  up  of  the 


9$. 


present  defendant's  lot    The  plaintiff  further 
BicBABwov.  ailege«,  that  Fiske,  the  defendant's  agent, 

promised  to  pay  therefor,  within  one  year, 
fifteen  hundred  dollars*  with  interest  at  tea 
per  cent  if  not  punctually  paid,  the  defendant 
producing  a  certificate  from  the  proper  officer 
that  the  lot  was  rightly  filled  up. 

After  averring  that  the  work  was  performed 
and  the  certificate  produced,  the  petition  con- 
cludes with  a  prayer  that  the  defendant  may 
be  cited,  the  lot  sold,  and  that  the  heirs  of 
Gravier,  who  claim  an  interest  therein,  may 
also  be  made  parties. 

The  defendant,  Richardson,  pleaded  the 
general  issue. 

The  heirs  of  Gravier  opposed  the  sale  of 
the  lot,  on  the  ground  of  the  plaintiff  having 
acted  without  authority,  and  being  entitled  to 
no  privilege  on  the  lot. 

The  court  gave  judgment  for  the  plaintiff. 
The  defendant,  Richardson,  appealed. 

His  counsel  urges,  that  the  part  of  the 
judgment  which  condemns  him  personally 
and  exclusively  is  erroneous,  because  the 
work  alleged  by  the  plaintiff  to  have  been 
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done,  having  been  directed  by  an  ordinance  Eastern  District. 
of  the  city  council,  created  a  lien  on  the  lot      v^-v-w 
claimed  by  the  appellant  and  Grower's  heirs,      Pa*"* 
and  by  no  others ;  and  all  the  alleged  owners  X10****"** 
being  in  court,  the  question  between  the  plain- 
tiff and  them  should  have  been  there  settled, 
so  that  in  any  future  controversy  between  the 
claimants,  there  should  not  be  any  dispute 
as  to  the  value  of  the  work  ;  and  in  case  the 
lot  be  thereafter  declared  to  be  the  property 
of  the  heirs,  the  appellant,  after  having  paid 
the  plaintiff,  might  have  his  lien  or  privilege, 
without  being  driven  to  his  action  to  establish 
the  value  of  the  work. 

It  does  not  appear  to  us  that  the  district 
court  erred.    The  appellant,  a  defendant  be-     m 

T,r  Whore  &  de- 

low,  did  not  pray  for  any  relief  against  his  fauiant  has  not 

.  prayed  below  for 

co-defendants,  who  were  brought  in  only  as  relief  against  hi» 

%  codefendant  who 

regard  to  any  interest  they  might  have  wa»  brought  in 
against  the  lot,  the  sale  of  which  was  prayed.  "7htijjj^  ^ 
It  is  therefore  ordered,  adjudged  and  de-  PJ6™* "hth«  Jj£ 
creed,  that  the  judgment  of  the  district  court  FgjJ  £*J£ 
be  affirmed  with  costs.  on  *«  aw*L 

A  rehearing  was  granted,  upon  the  applica- 
tion of  the  appellant,  Richardson,  and  in 
March,  1830, 


70  CASES  IN  THE  SUPREME  COURT 

Ewtorn  Dhttiet.     Mathewb,  J.  delivered  die  opinion  of  die 

JHwch  1880. 

^rv-v     court    It  appears  that  a  judgment  was  ren- 

Pa*"*      dered  in  this  case,  by  the  supreme  court,  in 
Ric«A»»fo».  March  termj  1829^  and  ^  a  rehearing  was 

afterwards  granted  at  the  instance  of  the  ap- 
pellant He  complains  of  the  judgment  of 
the  district  court  as  defective,  in  not  having 
pronounced  on  the  claims  of  the  heirs  of 
Gravier,  who  became  parties  to  the  suit,  and 
condemned  them  to  the  payment  of  the  sum 
demanded  by  the  plaintiff  in  consequence  of 
allegations  on  their  part,  that  they  are  the 
owners  and  possessors  of  the  lots  of  ground 
which  were  filled  up  by  the  appellee,  Parker, 
who  sues  to  recover  the  value  of  the  work 
and  labour  by  him  performed,  in  the  execu- 
tion of  his  contract  or  agreement  to  fill  up 
said  lots,  entered  into  with  the  defendant 
Richardson,  through  the  agency  of  Fiske,  the 
attorney  in  fact  of  the  latter. 

We  are  unable  to  perceive  any  good  rea- 
sons why  the  original  defendant  should  com- 
plain, because  judgment  was  not  rendered 
against  the  parties,  who  subsequently  inter- 
vened in  the  cause.  The  supplemental  peti- 
tion and  answer  of  the  heirs  of  Gravier  crea- 
ted a  distinct  issue  between  them  and  the 


t» 
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plaintiff— in  truth,  a  suit  different  from  that  Kuten 

r  March,  1880. 

originally  brought  against  Richardson.    The      v^v-^/ 
first  is  an  action  on  a  specific  contract,  in      Pa"s* 
which  the  defendant  promised,  on  certain   RlCKAW>,0,r- 
conditions  to  be  performed  by  the  plaintiff 
(and  which  have  been  performed,  as  ap- 
pears by  the  evidence  of  the  cause)  to  pay  to 
him  fifteen  hundred  dollars,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  after  a 
certain  date,  the  payment  of  which  was  se- 
cured by  a  lien  stipulated  on  the  lots  which 
were  to  be  filled  up.    Now  by  this  contract 
he  bound  himself  personally,  and  burthened 
the  property  with  a  species  of  mortgage  to 
the  extent  of  his  right  and  interest  therein. 

The  judgment  of  the  district  court  touches 
no  matters  except  those  which  arise  out  of 
this  contract  and  the  pleadings  between  Par- 
ker and  Richardson.    It  condemns  the  lat- 
ter personally  to  the  payment  of  the  sum 
expressed  in  the  agreement,  and  subjects  his 
interest  in  the  lot  to  be  sold  in  satisfaction  of 
the  judgment    The  plaintiff  might,  perhaps, 
with  some  semblance  of  justice,  have  com- 
plained of  the  decree  of  the  court  below,  in 
not  ordering  the  lot  to  be  sold  absolutely  on 
the  suit  and  issue  between  him  and  the  heirs 
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Eutarn  District,  of  Gravier  ;  but  how   the    defendant   can 

legally  interfere  in  that  affair,  we  are  at  a  \om 


to  discover    Any  claim  which  he  may  poe- 
RicHAKDtow.  sib]y  hereafter  have,  ex  tquo  §t  bono,  against 

Gravier's  heirs  for  money  paid  and  advan- 
ced to  their  use  and  benefit,  cannot  -be  taken 
into  consideration  in  the  present  suit. 

It  is  ordered  that  the  judgment  rendered  in 
this  cause,  on  the  second  day  of  March,  1829, 
remains  undisturbed 


JIO  VELLIJVJL  v.  MIJTOR  tf  AL. 

Where  property  producing  fruits  is  sold  oa  a  ere* 
dit,  the  vendee  owes  no  interest  on  the  price  until 
after  a  delay  of  payment. 

Appeal  from  the  court  of  the  first  district. 

The  executor  of  the  last  will  and  testament 
of  the  plaintiffs  mother,  conjointly  with  the 
the  plaintiff's  guardian,  sold  to  Stephen  Minor, 
on  the  19th  of  April,  1811,  a  house  and  lot  in 
Bienville  street,  for  the  sum  of  seven  thousand 
five  hundred  dollars,  of  which  sum  three  thou- 
sand were  paid  at  the  time  of  sale ;  two  thou- 
sand four  hundred  thirty-nine  dollars  and 
twenty-five  cents,  to  be  paid  in  one  year  there- 
after, and  the  balance  of  two  thousand  sixty 
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dollars  and  8eventy.fi ve  cents,  to  be  paid  when  East«m  District. 
the  vendors  should  raise  a  mortgage  existing     ^w 
upon  the  house  and  lot  for  this  sum ;  it  being     Jlor*£l*x 
understood  that,  if  the  mortgage  should  be   Mljro*  &  AL 
raised  within  a  year,  the  purchaser  should  have 
the  whole  year  to  pay,  and  if  the  mortgage 
should  not  be  raised  within  the  year,  the  pur- 
chaser was  to  have  thirty  days  to  pay,  after 
notice  of  its  being  raised.    The  mortgage  was 
raised  on  the  9th  of  Februgry,  1829,  and  this 
suit  was  brought  to  recover  from  the  defendants 
(who  are  heirs  of  Stephen  Minor)  two  thou- 
sand sixty  dollars  and  seventy-five  cents,  the 
balance  of  the  purchase  money,  with  interest 
from  the  19th  of  April,  1812.    The  defendants 
in  their  answer  plead  a  tender  of  the  sum  due, 
but  denied  that  any  interest  was  chargeable. 

It  was  admitted  that,  in  1819,  the  small 
building  which  was  on  the  lot,  was  replaced  by 
two  three-story  brick  buildings,  which  cost 
Stephen  Minor  twenty-four  thousand  dollars ; 
that  the  sum  due  by  the  act  of  sale,  whenever 
the  mortgage  was  raised,  was  duly  tendered 
within  the  term  stipulated  by  the  act  of  sale, 
and  it  was  only  the  interest  on  the  sum  which 
the  defendants  had  refused  to  pay.  The  plaintiffs 
proved  that  the  house  and  lot,  at  the  time  of  the 

voin  i.  10 
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Eastern  District,  sale  would  have  rented  for  twenty-five  dollars 

March,  1880.  a 

s^»v^s     per  month. 

iot.liha         ^j^  ^^^  below  gave  judgment  for  the 
MiRom  *▲&.  pj^^fop  ^  amount  claimed,  with  interest 

from  the  19th  April  1812,  and  the  defendants 
appealed* 

Pierce,  for  appellants. 

There  is  error  in  the  judgment  of  the  dis- 
trict court,  for  interest  can  only  be  charged  on 
the  price  after  it  becomes  due. — Old  C.  C.  p. 
268,  art.  46.  Hepp  $r  al  vs.  Ducros  8r  al  3 
Mart,  n.  $.p.  1 89. 

Art.  84,  of  the  old  Civil  Code,  p.  360,  in- 
tends  to  provide  for  cases  where  the  price  is 
due,  and  not  to  alter  the  existing  law.  This  is 
presumed. 

This  is  not  conventional  interest;  and  thereare 
but  two  kinds  known, legal  and  conventional.  If 

it  be  legal,  at  what  rate  is  it  to  be  charged?  It 

• 

h  not  provided  for  bylaw.  The  legal  interest 
is  fixed  by  the  laws  of  this  territory,  to  wit: — 
at  five  per  cent,  on  all  sums  which  are  the  object 
of  a  judicial  demand,  and  six  per  cent,  for  the  in- 
terest of  sums  discounted  in  banks.— Old  C.  C. 
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art.  32,  p.  408.— A  price,  which  is  not  yet  due  Eaitarn  District. 

r#  *  March,  1880. 

is  not  the  object  of  a  judicial  demand. 


Dennis,  for  appellees. 

The  only  point  which  divides  the  parties 
is  the  question  of  interest.  The  appellee  main- 
tains that  there  is  no  error  in  the  judgment  be* 
low,  because  interest  is  due  by  the  Old  C.  C. 
p.  361,  art.  84— p.  371,  art.  S3— art.  1652  of 
French  Code — Panders  Francoises,  p.  105—* 
Poih.  Con  de  Vente  JYo.  283,284, 285, 286— 
Jurisprudence,  Code  Napoleon,  voL  14,  p.  351 
— Journal  du  Palais,  vol.  34,  p.  45. 

Martin,  J.  delivered  the  opinion  of  the 
court  The  plaintiff  states  that  a  lot  of  here 
was  sold  by  the  testamentary  executors  of  her 
mother,  from  whom  she  inherited  it,  and  her 
guardian,  to  the  defendants9  ancestor,  in 
1811,  and  the  premises  being  incumbered  by 
a  mortgage  for  a  sum  of  about  two  thousand 
dollars,  it  was  agreed  that  it  should  be  re- 
tained by  the  vendee  during  one  year,  and 
then  paid,  if  the  mortgage  was  canceled, 
otherwise  within  thirty  days  after  the  vendee- 
received  notice  of  the  canceling ;  that  a 
period  of  nineteen  years  had  elapsed  before 


JlOVELIJTA 
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Saftein  District  the  mortgage  could  be  canceled,  and  notice 

March,  1880-  ,         ,   -      ,  . 

v^v^/     being  given  to  the  defendants,  they  became 

Jiotsuiia    boUR(j  |q  pay  thc  said  sum,  thirty  days  there- 

MiHom  &  al.  tfte^  W|tij  interest  from  the  end  of  the  year 

following  the  sale ;  the  property  sold  being 
productive  of  fruits,  i.  #•  an  annual  rent,  there 
being  a  house  on  it 

The  defendants  pleaded  a  tender  (on  the 
thirtieth  day  after  notice)  of  the  sum,  deny- 
ing any  interest  was  due; 

The  tender  was  admitted — the  plaintiffhad 
judgment  for  the  principal  and  interest  from 
the  end  of  the  year  following  the  sale.  The 
defendants  appealed* 

'the  appellee's  counsel  has  contended  that 
a' vendee  of  property  producing  fruits,  owes 
interest  from  the  day  of  the  sale,  even  when 
he  has  a  term  for  the  payment  of  the  price. 

A  number  of  French  authorities  have  been 
produced  which  establish  this  proposition,  in 
its  fullest  extent-Pert  Contra  de  Vente,witk 
Bernard's  notes,  n.  283 — 6  Pandects  Fran- 
eaises  on  art  1652  of  the  Napoleon  Code— 
Mnleuille  on  Domat,  Vente,  tit  2,  sect  363 
—Id.  interest,  5,  14,-6  TouUier,  681. 

The  article  of  the  Napoleon  Code,  1652, 
has  been  literally  copied  in  our  code  of  1806, 
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— 360,  art  84    "  The  buyer  owes  interest  on  Ewtem  Dwtrict. 
the  price  of  the  sales,  if  the  thing  sold  produ- 


ces fruits  or  other  increase."  Jfwmiil« 

It  is  not  extraordinary  that  the  courts  of  Miko»  &  al, 
this  state  should  give  different  opinions  from 
those  of  the  courts  of  France,  on  an  article 
copied  fy>m  the  Napoleon  Code  in  ours. 
The  Napoleon  Code  introduced  an  entire 
new  system,  and  abrogated  all  former  laws. 
The  confused  state  in  which  the  civil  laws  of 
the  country  were  plunged  by  the  effect  of  the 
changes  which  happened  in  its  government, 
having  rendered  it  indispensable  to  make 
known  the  laws  which  had  been  preserved, 
after  the  abrogation  of  those  which  were  con* 
trary  to  the  constitution  of  the  United  States,  ' 

or  irreconcileable  with  its  principles,  and  to 
collect  them  in  a  single  work,  which  might 
serve  as  a  guide  for  the  decisions  of  courts 
and  juries,  without  recuring  to  a  multiplicity 
of  books,  which,  being  for  the  most  part 
written  in  foreign  languages,  offered,  in  their 
interpretation,  inexhaustible  sources  of  litiga- 
tion.— 1  Moreatis  Digest,  230. 

In  giving  their  sanction  to  our  code,  the 
legislature  abrogated  only  such  parts  of  for- 
mer laws,  as  were  contrary  to,  or  irreconcile- 
able with  its  dispositions*   Id.  324. 
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Eutora  DMrict.     Pothier,  however,  who  wrote  before  the 

March,  1830. 

v^v^/     Napoleon  Code,  has  expressed  his  opinion 

JlOTJ^IlvA    against  the  position  of  the  appellee's  counsel, 

if  i»o»  *  a*.  an(j  teaches  that  the  vendee  of  land,  who  has 

a  delay  to  pay  the  price,  owes  no  interest  in 
the  mean  while.  He  cites  in  support  of  his 
conclusion,  Covarrulias,  a  Spanish  writer* 

In  examining,  therefore,  the  pretensions  of 
the  appellee,  we  have  entirely  disregarded 
the  opinions  of  French  writers. 

According  to  our  laws,  interest,  in  con- 
tracts to  pay  money,  is  the  measure  of  dama- 
ges to  be  paid  by  the  party  who  neglects  to 
comply  with  his  engagements. — C.  Code,  270. 

_  These  damages  are  due  only  when  the 

Who*  pro-  ^  J 

pertj  producing  debtor  has  delayed  to  comply  with  his  obli- 

truit*  w  told  on  a  J  *  J 

SS^W^VT^  fSPtion,  except  when  the  thing    which  the 

TSS^S  w-  dcbtor  had  ^^  himself  to  &™  or  <*°* 
wmkU  could  not  be  given  or  done  only  at  a  certain 

time,  which  he  has  suffered  to  elapse* — C 

Code, 268,  art.  4.    Hepp  £  al  vs.  Ducros, 

3  M.tus.  189.    By  construing,  therefore,  the 

article  84  p.  360  of  the  Code,  we  conclude 

that  the  vendee  of  land  is  only  chargeable 

with  interest  after  a  delay  of  payment — Po- 

thier,  vente  n.  28,  28& 
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The  Digest  1,  19, 13,  620,  de  actiombus  fi«tem  Dfetrict. 
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vend,  et  empL  on  which  the  provisions  of  the     v^v-w 
Napoleon  and    our   Codes   are   evidently    ,,0YV*"IIA 
based,  applies  to  such  cases  only,  in  which  Ml*°*  *  AL* 
the  debt  is  payable.    It  is  so  understood  by 
Rodriguez,  7  Digtsto  Theoretics 

Interest  is  with  us  either  conventional  or 
legal. 

In  the  presentiase,  as  there  is,  no  conven- 
tion, legal  interest  only  can  be  claimed.  Our 
laws  know  but  two  rates  of  legal  interest- 
That  of  five  per  cent  on  all  sums  that 
are  the  object  of  a  judicial  demand ;  six 
per  cent  on  discounts  in  banks. — C.  Code 
408,  art  32.  Now  the  money  claimed  by 
the  plaintiff  in  this  case  was  tendered  as 
soon  as  it  became  the  object  of  a  judicial 
demand,  as  soon  as  it  was  payable. 

Generally  speaking,  interest  is  not  due  be- 
fore a  demand.— C  Code  270,  art  53.  But 
where  the  law  makes  them  accrue  of  right,  id 
est,  as  in  the  case  of  a  sale  of  a  thing  produ- 
cing fruit,  they  become  due  on  the  ddayy 
without  any  previous  demand  or  suit  And 
this  is  the  only  difference  between  the  sale  of 
such  a  thing  or  any  other. 


JlOVlIrfWA 
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Saltan  Dbtriet.      In  sales  on  a  credit  the  vendor  always  re- 
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quires  a  higher  price  than  on  cash  sales,  and 

is  regulated  by  the  extent  of  the  credit    It 
M»om  *  a*.   woujd  ^  fe  abg,,^  for  Wm  to  ^p^  j^ 

terest  till  the  period  of  credit  is  elapsed.  Many 
consider  a  salp,  with  interest  from  die  de- 
livery, as  a  cash  sale.  The  position  that  in- 
terest is  demandable  before  (he  day  of  pay- 
ment, is  absurd. 

m 

After  that  day,  if  the  debtor  be  prevented  by 
the  act  positive  or  negative  of  the  creditor, 
or  if  the  latter  withdraw  or  conceal  himself, 
the  debtor  is  not  in  fault,  and  owes  no  inter- 
est or  damages.  His  obligation  to  keep  the 
money  ready  to  be  paid  on  demand,  prevents 
him  from  parting  with  it  to  make  it  produce 
interest,  except  at  his  own  risk. 

In  a  late  case,  in  the  western  district, 
Miles  vs.  Odin  Sf  al  8  Martin  n.  s.  214, 
we  held  that  Brent,  the  vendee  of  a  number 
of  slaves,  in  whose  hands  a  creditor  of  the 
vendor  had  attached  the  price,  did  not  owe 
any  interest  during  the  pendency  of  the  suit, 
although  the  judgment  was  protracted  for 
several  years.  See  also  the  case  of  Boutu- 
ny  ps.  Ducournau,  6  Martin,  6S7. 
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It  is  therefore  ordered,  adjudged  and  de-  luitn  District, 
creeds  that  the  judgment  of  the  district  court     J^,  * 
be  annulled,  avoided  and  reversed,  and  dial     JxoTEtIWA  . 
the  plaintiff  and  appellee  receive  from  the  de-  *****  *  AU 
fendants  and  appellant  die  sum  of  two  thou- 
sand sixty  dollars  and  seventy-five  cents,  the 
plaintiff  and  appellee  paying  costs  in  both 
courts. 


PEMBERTOJfv$.  QRASS  *  JtU 

A  judgment  not  against  defendants  jointly  and  lat- 
erally, is  a  several  judgment. 

Apfe  al  from  the  court  of  the  third  district, 
the  judge  of  the  eighth  presiding. 

By  a  written  instrument,  dated  in  1815,  L. 
V.  Folkiel  acknowledged  to  have  received  of 
the  plaintiff,  district  paymaster,  one  thousand 
dollars,  for  which  he  was  accountable.  Folkiel 
died  in  1816,  leaving  Rosalie,  his  wife,  sole 
heir  and  legatee  of  his  succession.  She  died  in 
1817,  and  the  defendants,  as  nearest  of  kin, 
inherited  her  estate.  This  action  was  brought 
to  recover  the  sum  acknowledged  to  have  been 
received  of  the  plaintiff  by  Folkiel. 

The  answer  alleged  that,  subsequent  to  the 
date  of  the  acknowledgment,  a  settlement  took 

VOL.  I.  11 
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lastftin  Dbtrict.  place  between  the  parties*  when  a  balance  of 
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syw  eighteen  hundred  dollars  was  found  to  be  due 
F«.B«Toir  by  tk  pontiff  t0  Folkiel,  which  the  defendants 
•x*m  &  aim   claimed  in  reconvention.   Nicholson,  a  witness 

for  the  defendants,  deposed  that  in  May  or  June, 
1816,  Folkiel  handed  to  him  an  account  against 
the  plaintiff  for  81800,  which  witness  pre- 
sentcd  to  the  plaintiff  for  payment,  who  [ob- 
served that  he  would  call  on  deponent  for  the 
purpose  of  effecting  a  settlement — that  he  nev- 
er did  call  on  deponent,  but  retained  in  his  pos- 
session the  account  which  witness  presented  to 
him.  It  was  admitted  on  the  trial  that  the 
estate  of  Rosalie  Grass,  widow  of  Folkiel,  left 
sufficient  property  to  pay  the  debt  in  question, 

which  came  into  the  possession  of  the  defend- 
ants. 

There  was  judgment  for  the  plaintiff,  and  the 
defendants  appealed 

Duncan,  for  the  appellants,  made  the  follow- 
ing points ; 

1st. — The  plaintiff  had  no  right  to  sue,  *  be- 
ing insolvent,  at  the  time  the  action  was  insti- 
tuted. 

2d. — The  judgment  should  have  been  against 

the  defendants,  severally,  and  not  as  is  decreed, 
jointly. 


•Pemberto* 

vs. 
Ok  Aft  8t  At.. 
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Martin,  J.  delivered  the  opinion  of  the  Eastern  District. 

,  J**rch  1830. 

court  The  defendants  are  sued  as  the 
heirs  of  Rosalie  Folkiel,  heir  of  Louis 
Folkiel,  on  an  acknowledgment  of  the 
latter  that  he  was  accountable  to  the  plain- 
tiff for  the  sum  of  one  thousand  dollars. 
They  pleaded  the  general  issue,  and  that 
since  the  date  of  the  acknowledgment,  a 
settlement  of  accounts  took  place  between 
the  plaiqtiff  and  L.  Folkiel,  by  which  a 
balance  of  one  thousand  eight  hundred  dol- 
lars was  found  due  by  the  plaintiff  to  the 
latter.  The  defendants  claimed  the  said 
sum  by  reconvention. 

The  plaintiff  had  judgment  for  one  thou- 
sand dollars,  with  legal  interest  since  the 
inception  of  the  suit  The  defendants  ap- 
pealed. 

Their  counsel  has  assigned  as  error  on 
the  face  of  tbe  record, 

L  That  the  plaintiff  made  a  cession  of 
his  goods,  and  therefore  cannot  sue. 

2,  There  is  no  evidence  of  the  defen- 
dant's acceptance  of  Rosalie  FolkiePs 
succession,  nor  of  her  of  Louis  Folkiel's. 

3.  Louis  Folkiel  bound  himself  to  ac- 
count to  the  plaintiff  not  in  his,  the  plain- 
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Etitem  Di«tri«i.  tiff's,  capacity,  but  as  paymaster  of  the 
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United  States. 


p*MB«To*       4   The  judgment  ^ght  t0  fare  been 
Gunk**.  5^;^^  the  defendants  severally,  and  not 

jointly. 

L  The  first  assignment  is  not  grounded 
on  any  thing  alleged,  or  proven  on  the  re- 
cord. 

IL  The  defendants  are  sued  as  immedi- 
ate heirs  of  L.  FolkieL  Their  plea  does 
not  deny  their  capacity  of  being  sued  as 
such9  and  they  themselves,  by  reconvention, 
claim  from  the  plaintiff  a  sum  which  can 
no  otherwise  be  due  to  them,  but  as  heirs 
of  L.  FolkieL 

III.  It  is  true  the  plaintiff  has  the  addition 
of  paymaster  of  the  United  States  given  to 
him  in  L.  Folkiel's  acknowledgment,  on 
which  the  suit  is  brought ;  but  this  appears 
to  us  a  mere  description  of  his  person,  and 
Folkiel  does  not  appear  to  have  sustained 
any  official  character  which  might  induce  a 
proof  of  presumption  that  the  acknowledg- 
ment was  an  official  one. 
a  jofemtat  IV.  The  judgment  is  not  against  the  de- 
feats not  jointly  fendants  jointly  and  severally,  it  is  therefore 

ttfllp    ^^V  w  ^8«  ^»S8 j  £    SV 

•  awrwai  jadf-  a  ##wtoJ judgment. 
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Saltern  District. 

It  is  therefore  ordered,  adjudged  and  de-    March,  mo. 
creed,  that  the  judgment  of  the  district      la*al»* 
court  be  affirmed  with  costs.  vt ' 

DSKBIOMT. 


LARALDE  *>  AL.  vs.  DERBIQWY. 

A  judgment  against  a  curator  is  eridence  against  his 
surety. 

Before  the  code  of  1808,  on  a  partition,  coheirs 
had  no  legal  mortgage  on  the  property  allotted  to 
them. 

Appeal  from  the  court  of  the  first  district. 

The  petitioners  stated,  that  in  the  year  1820, 
B.  Lafon,  by  last  will  and  testament,  bequeath- 
ed to  them  a  legacy  of  twenty-one  thousand 
dollars.  That  Jean  Pomerat  and  Jean  Gravier, 
were  appointed  his  executors,  who,  in  that 
capacity  disposed  of  the  testator's  property, 
amounting  to  a  considerable  sum.  That  in 
1893,  the  said  Pomerat  was  appointed  their  cura- 
tor ad  bona.  That  Gravielr,  became  his  surety, 
and  to  free  his  estate  from  the  effects  of  a  gene- 
ral mortgage,  did  specially  mortgage  a  lot  on  the 
Batture,  of  which  the  defendant  is  in  posses- 
sion. This  bond  and  mortgage  was  subscrib- 
ed and  recorded  on  the  26th  May,  1823.  It 
appeared  from  the  testimony,  that  this  lot  form* 
ed  part  of  the  estate  of  Bertrand  Gravier,  which 
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PKXBiaMT. 


SMterm  Dktritt  descended  la  Jean  Gravier  and  his  brother,  and 

was  sola  at  sheriff's  sale,  as  the  property  of 
Jean  Gravier,  to  satisfy  a  judgment  which  his 
coheirs  had  obtained  against  turn.  This  judg- 
ment was  recorded  subsequent  to  the  special 
mortgage  in  favor  of  petitioners,  and  at  the 
sale,  the  defendant  became  the  purchaser.  The 
petitioners  having  received  no  part  of  their  leg- 
acy, Gravier,  bring  insolvent,  and  Pomerat, 
dead,  provoked  the  appointment  of  a  curator, 
ad  hoe  to  his  absent  heirs,  against  whom  they 
instituted  suit,  and  recovered  the  sum  of  four 
thousand  five  hundred  and  fifty-four  dollars, 
which  for  want  of  property  of  Pomerat,  they 
sought  to  enforce  by  the  sale  of  the  lot  specially 
mortgaged  to  them  by  Gravier,  his  surety. 
The  answer  of  the  defendant  set  up  the  follow- 
ing grounds  of  defence. 

1.  That  the  mortgage  given  by  Gravier  as 
surety,  of  Pomerat,  in  his  capacity  of  curator  ad 
bona  never  had  any  effect,  inasmuch  as  Pome- 
rat never  received  in  said  capacity,  any  money 
belonging  to  the  minors. 

2.  That  the  mortgage  of  the  petitioners 
could  not  have  been  given  to  the  prejudice  of 
the  coheirs  of  Jean  Gravier,  whose  proper- 
ty was  tacitly  mortgaged  in  their  fevor,  for  the 
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payment  of  their  shares  of  the  estate  of  tfie  late  £a*uw  District,' 
Bertrand  Gravier,  adjudicated  in  toto,  to  the 
said  Jean  Gravier. 

3.  That  the  mortgage  of  the  petitioners,  sup- 
posing it  to  bd  valid,  to  the  prejudice  of  the  le- 
gal mortgage  of  the  said  coheirs  of  Jean  Gra- 
vier,  did  not  take  effect  until  after  the  record- 
ing  of  the  judicial  mortgage,  resulting  from 
judgments  obtained  against  Jean  Gravier,  by 
his  coheirs,  in  execution  of  which,  the  property 
held  by  defendants  was  sold, 

In  support  of  these  grounds,  the  defendant 
introduced  in  evidence,  the  record  of  the  suit  of 
Jacques  Gravier,  and  others,  coheirs,  against 
Jean  Gravier,  and  the  sheriff's  sale  to  the  de- 
fendants, of  the  lot  claimed  in  plaintiff's  petition. 
There  was  judgment  for  the  defendant,  and 
the  plaintiffs  appealed. 

Moreau  Lislet,  and  Soule$  for  the  appellants, 
urged  the  following  points. 

1.  There  was  error  in  the  judgment  below, 
when  the  judge  said  that  John  Pomerat,  as  cu- 
rator, ad  bona,  and  Jean  Gravier,  bis  surety, 
were  only  answerable  for  the  money  John  Pom- 
erat, in  said  capacity,  did  actually  receive. 

2.  The  guardian  of  a  minor,  and  his  surety, 
are  not  only  answerable  for  the  money  the  said 
tutor  actually  receives  for  his  pupil,  but  also, 
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Ea»teni  Dbtrici.  for  that  he  neglects,  or  omits  to  receive;  be- 

March  1SS0.  . 

cause  the  tutor  is  bound  to  administer  as  a  good 
father  of  a  family,  and  is  responsible  for  all  the 
damagoa  he  might  have  either  prevented  or  re- 
paired by  a  wise  administration— Old  Civil 
Code,  art.  52— p.  68.  Pandectes  Francaises, 
vol.  4— p.  583,  on  the  454,  455,  and  456  ar- 
ticles of  the  Code  of  Napoleon.  Digest  Law, 
15 — B.  26,  tit.  7,  Ulot8  translation,  voL  3 — 
p.  511.  Rodriguez  translation  of  the  Digest, 
vol  9 — p.  63.  Ferrary's  Bibliothica,  vol.  9— - 
p.  104,  No.  109.  Thoulier,  Civil  Law,  voL 
2 — p.  375.  Law  9th,  tit.  16,  of  the  6th  par- 
tida. 

Seghers,  on  the  same  side,  argued, 
1.  That  the  curator's  administration  was  not 
limited  to  the  tangible  part  of  his  wards  estate, 
but  that  it  comprehended  a  bounden  duty  on  bis 
part,  vigilantly  to  collect  the  debts  due  to  his 
wards,  and  to  sue  without  delay,  such  of  their 
debtors  as  fail  to  pay.  That  the  slightest  ne- 
glect in  suing  them,  makes  him  responsible  for 
their  eventual  insolvency. 

2.  That  the  curator  is  liable,  not  only  for 
what  he  manages,  and  what  he  badly  manages, 
but  also,  for  what  he  fails  to  manage,  or  admin- 
ister—8th  Martin's  Reports,  449  and  450.  Do- 
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mat,  vol.  1,  L.  2.  tit.  1  sec.  3,  no.  1  and  23.  Eurttm  MM*. 
Ancien  Denisart,  vol.  3.  2d.  partie,  p.  297, 


art.  59  and  61.    Ferriere,  diet,  de  prat,  vol.  2. 
p.    731.     Vcrbo  Tutcur— Toullicr,  vol.  2, 

tit.  It),  ch.  2,  sec.  8,  pang.  2,  no.  1203. 

Martin  J.  delivered  the  opinion  of  the 
court. 

This  is  an  hypothecary  action,  by  which 
■"•  the  plaintiffs  sue  for  the  sale  of  a  lot,  in  the 
possession  of  the  defendant,  mortgaged  by 
Gravier,  the  person  under  whom  the  defend- 
ant claims,  as  surety  of  Pomerat,  the 
plaintiffs  curator,  against  whom  the  defend- 
ants have  obtained  judgment. 

The  defence  is  two  fold,  i.  e. 

1.  Pomerat,  before  he  was  curator  of  the 
plaintiffs,  was  executor  of  Lafon,  who  had 
left  them  a  legacy  of  twenty-one  thousand 
dollars,  and  had  already  wasted  all  his  testa- 
tor's  estate,  when  he  assumed  the  curatorship, 
so  that  he  never  had  any  thing  in  his  hands, 
as  curator. 

2.  The  defendant  purchased  the  lot  at  a 
sale,  in  execution  of  a  judgment  obtained 
against  Jean  Gravier,  by  Jaques  Gravier, 
and  others,  as  coheirs  with  Jean  Gravier,  of 

'  voui.  12 


Labjam 
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Lakaldx 
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Ds&BIGJTT 


e*but*  District.  Bertrand  Gravier,  had  thereon  a  mortgage 

JforcA,  X880.  ^   ° 

anterior  to  that  which  is  now  sought  to  be  in- 
forced. 

There  was  judgment  for  the  defendant, 
and  the  plaintiffs  appealed. 

Jean  Gravier,  and  J.  Pomerat,  who  had 
been  appointed  executors  of  Lafon,  took  out 
letters  testamentary,  the  former  in  October, 
1820,  and  the  latter  in  February,  1821. 

In  March,  1822,  P.  Lafon,  the  instituted 
heir,  brought  suit  against  the  executors,  for 
an  account  and  payment,  and  in  May  follow- 
ing, Pomerat  was  appointed  curator,  ad  bo- 
na, of  the  plaintiffs,  and  gave  his  bond  accor- 
dingly, with  Jean  Gravier,  his  co-executor  and 
his  surety,  who  obtained  a  decree  of  the  court 
of  probates,  by  which,  in  order  to  avoid  a 
general  mortgage  on  all  his  property,  he  gave 
a  special  one  on  the  lot,  since  purchased  by 
the  defendant 

The  constituted  heir  recovered  judgment 
against  the  executors  for  upwards  of  twenty- 
nine  thousand  dollars,  in  April,  1824,  and 
July,  1825,  and  on  executions  issued  thereon, 
the  sheriff  returned  no  property  of  Pomerat's 
could  be  found,  and  the  property  of  Gravier 
that  could  be  found,  was  insufficient 


Laralds 

&  AL 
Ds&BIGHY. 


OF  THE  STATE  OF  LOUISIANA.  91 

Pomerat  having  died  in  the  meanwhile,  Eastern  District. 
the  plaintiffs  had  a  curator  appointed  to  his 
absent  heirs,  against  whom  they  directed  a 
suit,  in  which  they  recovered  a  sum  of  four 
thousand  five  hundred  and  fifty-four  dollars* 
and  interest,  which,  for  want  of  property  of 
Pomerat's,  they  now  seek  to  enforce  by  the 
sale  of  the  lots  specially  mortgaged  by  his 
surety. 

It  appears  to  us  the  district  court  erred. —    a  jua$n»nt  a- 

rr  gainst  a  curator 

The  judgment  obtained  by  the  plaintiffs*  "^j^*^'" 
against  the  heirs  of  their  curator,  is  evidence 
that  he  received  moneys  to  its  amount  The 
record  shows  Lafbn's  estate  was  perfectly  sol- 
vent, the  whole  of  it  came,  or  must  have 
come  to  the  hands  of  his  executors,  and  Pom- 
erat, as  one  of  them,  was  liable  in  solido  with 
his  co-executor,  for  whatever  came  to  the 
hands  of  either— Civ.  C.  248  a  177.  Nothing 
shows  the  absolute  insolvency  of  both  Pom- 
erat and  Gravier.  On  the  appointment  of 
the  former  as  curator;  they  were  both  liable 
to  the  plaintiffs,  ancTthere  is  positive  evidence 
on  the  record  that  Gravier  possessed  proper- 
ty; particularly  the  lot  which  the  defendant 
afterwards  purchased. 

2.  The  second  point  was  not  acted  on  by 
the  district  court,  but  it  is  equally  untenable. 
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tern  District  It  is  alleged  the  premises  were  part  of  the 
'  ^s^r     tote  of  Bertrand  Gra  vier,  which  descended  to 
L  «TitT*     'ean  Gravier  aiM^  bis  brothers,  and  was  al- 

DsKimsT*    *°tted  to  JeaD' in  the  Partition  of tho  estate. — 

No  partition  is  produced 
Before  the  ood«     Gravier's  succession  was  opened  in  1797, 

of  1808,  on  a  pe-  * 

titien,    co-heir,  which  took  place  before  the  adoption  'of  the 

had    no     legal 

mortgaMonjDfo-  Code  of  1808,  and  must  be  regulated  by  the 
one  of  them.       laws  then  in  vogue,  The  Parti.  6,  15,  9, 

required  the  jndge,  on  a  partition  against  co- 
heirs, ex  officio  to  require  them  to  give  secure- 
ly for  the  indemnification  of  such  as  might  Jbe 
evicted  of  their  parts.  This  is  negative  evi- 
dence, that  no  mortgage  existed;  for  other- 
wise, it  would  afford  such  a  security,  that  no 
other  should  be  required. 

Further,  there  is  no  evidence  of  an  eviction 
of  any  coheir,  nor  of  any  money  to  be  return- 
ed by  Jean  Gravier,  or  others,  to  induce  the 
tacit  or  legal  mortgage  given  by  the  former. 
Code,  457,  art  23. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed, that  the  judgment  of  the  district  court 
be  annulled,  avoided,  and  reversed,  and  thai 
on  default  of  the  defendant  to  pay  the  plaintiffs 
the  amount  of  their  judgment,  the  premises 
be  seized  and  sold  to  satisfy  the  same,  with  in- 
terest* and  costs— the  appellee  paying  costs 
in  this  court. 
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Baitera 
D EARMOLD  9$.  CURTIS.  Match,  18M. 


Where  plaintiff  claims  slaves  sold  to  her  late  taf     D*tmitoff» 
band  bj  defendant,  a  bond  in  which  the  deceased  had        Ovavit. 
bound  himself  to  pa y  two  thousand  dollars,  or  convey 
the  slaves  to  another  person  than  the  defendant,  and 
to  whom  the  bond  is  not  assigned,  the  court  properly 
refused  to  permit  him  to  give  it  in  evidence. 

Appeal  from  die  court  of  the  third  district , 
the  judge  of  the  fourth  presiding. 

The  petition  stated  that  the  husband  of  the 
plaintiff,  during  his  lifetime,  to  wit,  on  the  4th 
of  April,  1823,  purchased  from  the  defendant 
the  following  named  slaves;  Phebe,  Hannah, 
and  Will,  which  he  retained  in  peaceable  pos- 
session until  his  death,  and  that  the  plaintiff  was 
then  wrongfully  dispossessed  of  .them  by  the 
defendant. 

The  answer  contained  a  general  denial,  and  an 
allegation  that  the  husband  of  plaintiff,  on  the 
15th  of  May,  1823,  executed  a  bond  by  which 
he  bound  himself  to  pay  to  Eunice  Curtis,(wife 
of  the  defendant)  two  thousand  dollars,  or  to 
make  to  her  complete  and  perfect  titles  to  the 
slaves  now  sued  for. 

The  answer  concluded  with  a  prayer  that  the 
slaves  may  be  decreed  to  be  the  property  of  de- 
fendant's wife,  and  that  she  be  made  party  to 
the  suit. 


JMfcrcA,  1810. 
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MimMiNt      She  was  made  a  party,  and  afterwards,  on 

motion  of  the  defendant,  judgment  of  nonsuit 
was  rendered  against  her. 
cit»tm.  The  plaintiff  introduced  in  evidence  the  act 

of  sale  from  the  defendant  to  her  husband  Dear- 
mood* 

The  defendant  offered  in  evidence  the  bond 
which  Dearmond  had  executed  to  his  wife, 
conditioned  to  pay  her  two  thousand  dollars, 
or  convey  her  the  slaves.  To  the  introduction 
of  this  bond  the  plaintiff  objected,  which  ob- 
jection was  sustained  by  the  court.  The 
defendant  took  his  bill  of  exceptions,  and  after 
final  judgment,  appealed. 

Turner,  for  the  defendant  and  appellant, 
urged  the  following  points  for  a  reversal  of  the 
judgment 

1.  The  cause  was  incorrectly  tried  between 
the  plaintiff  and  defendant.  The  intervening 
party  should  have  been  heard. 

2.  The  court  erred  in  rejecting  the  bond 
offered  in  evidence  by  defendant. 

3.  The  motion  for  a  new  trial  was  impro- 
perly overruled. 

Porter  J.  delivered  the  opinion  of  the 
court    The  petitioner,  in  her  own  right,  and 


OF  THE  STATE  OF  LOUISIANA.  $5 

as  tutrix  to  her  minor  children,  claims  pes-  c*«t«rn  D»tri*c. 
session  of  certain  slaves,  which  she  alleges 


the  defendant  has  wrongfully  taken  from  her.    v****0** 
She  also  claims  title  to  the  property  in  virtue       C*»*M- 
of  a  sale  made  to  her  deceased  husband  by 
the  defendant 

The  answer  contains  a  general  denial,  and 
an  allegation  that  Dearmond,  in  his  life  time, 
had  executed  a  bond  by  which  he  bound  him- 
self to  pay  the  defendant's  wife  two  thousand 
dollars  ,  or  convey  to  her  the  slaves  now  sued 
for.  The  answer  concludes  with  a  prayer, 
that  the  property  might  be  decreed  to  be  that 
of  the  wife,  and  that,  if  necessary,  she  should 
be  made  a  party  to  the  suit 

She  was  made  a  party,  and  put  in  her  claim 
to  the  slaves.  On  motion  of  the  defendant, 
however,  judgment  of  nonsuit  was  rendered 
against  her,  and  as  she  has  not  appealed,  the 
correctness  or  legality  of  that  proceeding  can* 
not  be  examined  here. 

The  cause  has  been  twice  submitted  to  a 
jury  in  the  inferior  court,  and  each  time  then 
was  a  verdict  for  the  plaintiffs.  The  only 
matter  for  our  consideration  is  the  question 
presented  by  a  bill  of  exceptions. 


»- 
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.  tut  Dktnct.        After  the  claim  on  the  part  of  the  wife  of 

March,  1880. 

<^v*^/      defendant  had  been  dismissed,  and,  on  the 

*"£""*    tot  trial,  the  defendant  offered  in  evidence 

Cv*TI0<      the  bond  which  the  deceased  had  made  to 

When  a  plain-  pay  two  thousand  dollars,  or  convey  the  slaves 

•old  to  her  late  to  the  person  therein  named.    This  evidence 

hatband,  a  bond    .         .   ,     ._    v  ,  .  .     , 

in  which  the  do-  the  plaintiff  objected  to,  and  the  court  sus* 

ceased  had  bound 

himself  to  pay  tained  their  objection. 

two       thousand 

EttTZ  We  think  the  court  did  not  err.  There  is 
^er?c?ndaX  nothing  which  connects  the  wife's  right  to 
bond °iT not*  as!  the  money  mentioned  in  that  bond,  with  the 
popcriy  relbsed  husband's  claim  to  the  slaves.  There  is  no 
given  m  evidence  assignment  of  it  to  him.    And  if  there  were, 

and  had  the  proof  been  received,  it  is  not 
seen  how  it  could  affect  the  question  of  title. 
It  rather  strengthens  the  claim  of  the  peti- 
tioners by  showing  a  title  in  them* 

On  the  merits,  we  do  not  find  any  thing  on 
rpcord,  which  would  authorize  us  to  interfere 
with  the  verdicts  of  two  juries.    " 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  of  the  district 
court  be  affirmed,  with  costs. 
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ROWS  v:  HALL.  ^jS^VM^' 


It  does  not  follow  as  a  consequence,  from  a  party  gawl  M#  hai.i, 
failing  to  coniply  with  an  engagement,  that  he  owes  a 
debt.    He  is  responsible  in  damages  for  the  non- 
execution  of  his  engagements,  and  these  damages  are 
only  due  after  he  has  been  put  in  delay. 

Appeal  from  the  court  of  the  third  dis- 
trict, the  judge  of  the  eighth  presiding. 

The  petition  set  forth  that  the  plaintiff  sold 
to  the  defendant  a  slave,  in  consideration  that 
the  latter  would  take  up  and  deliver  to  plaintiff 
his  note  of  hand  in  favor  of  one  Hughy,  for  six 
hundred  dollars.  It  was  proved  upon  the  trial 
that  the  defendant  failed  to  take  up  the  note. 
The  written  agreement  introduced  in  evidence, 
wasamortgage  from  the  defendant  to  the  plaintiff 

for  a  slave,  which  was  to  be  discharged  upon 
the  delivery  to  the  plaintiff  of  Hughy's  note,  or 
the  slave  was  to  be  delivered  to  the  plaintiff  as 
his  property.  There  was  judgment  of  non- 
suit, and  the  plaintiff  appealed. 

Porter,  J.  delivered  the  opinion  of  the 
court  This  case  commenced  by  attachment 
The  petition  alleges  a  contract  to  have  been 
entered  into  between  the  plaintiff  and  defen- 
dant, andby  the  failure  of  the  latter  to  com- 
ply with  it,  he  owed  the  sum  of  six  hundred 
vol.  i.  13 


4 
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Eastern  Dtotrid.  dollars,  for  which  judgment  is  prayed  against 
%e*v-^  '  him,  with  interest,  damages  and  costs. 

Row*  9*  h  Ait.      fj^e  judge  was  of  opinion  the  plaintiff  had 

not  made  out  his  case,  and  non-suited  him. 
He  appealed* 

We  are  of  the  same  opinion  with  the  judge 
below.  The  contract  introduced  in  evidence 
shows  the  defendant  mortgaged  to  the  plain- 
tiff a  negro  boy  named  Stephen,  on  the  condi- 
tion, however,  that  it  should  be  null  and  void 
on  the  delivery  of  a  note  of  the  petitioner  for 
six  hundred  dollars,  and  that  if  the  note  was 
not  delivered,  the  boy  should  become  the 
property  of  the  plaintiff  This  agreement  the 
defendant  has  failed  to  comply  with, 
it  dMinot  foi-     But  it  does  not  follow  as  a  consequence  of 

X"  afrST^  his  kitare  that  he  oweB  Bix  hundred  dollara 
£n^*%  Kb  to  the  plaintiff    He  is  responsible  for  the 

b^SSTiSu  damages  resulting  from  the  non-execution  of 

in*  dLmaSe^for  his  engagement;  and  these  damages  ai$  only 

tta  tf°  uTen-  due  after  he  has  been  put  in  delay.   See  case 

tbST^d^n^t  0f  Erwin  vs.  Fenwick,  6  Martin   n.  & 

are  only  due  alter  _     _     _    -~-m 

he  hai  been  put  231.     L.  Codt  1927. 

It  is  therefore  ordered  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 
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Ea* ten)  District. 
PALMER  fr  wf£.  «•.  PALMER  ♦  wf £.  JlfarcA,  1890.. 

Courts  of  probates  are  courts  of  limited  jurtadic-  P*n*«»  &  **• 
tion,  and  can  only  reach  cases  provided  for  by  statute.  p^LHM  £  ^ 

Appeal  from  the  court  of  the  third  district, 
the  judge  of  the  district  presiding. 

Upon  a  final  partition  of  the  estate  of  Archi- 
bald Palmer,  deceased,  the  plaintiffs,  who  were 
forced  coheirs  with  the  defendants,  received  as 
their  portion  of  the  estate  a  certain  moiety  of  a 
tract  of  land.  They  alleged  in  their  petition, 
that  their  ancestor  had  no  title  to  the  land,  that 
it  belonged  to  another  individual  with  whom 
they  were  unwilling  to  contend;  and  this  suit  was 
brought  in  the  court  of  probates  to  recover  an 
indemnity.  The  defendants  excepted  to  the 
jurisdiction  of  the  court  on  the  ground  that,  if 
after  a  final  partition  there  be  any  failure  of  title 
to  any  part  of  the  property  divided,  a  suit  on 
the  mutual  warranty  of  the  coheirs  must  be 
brought  in  the  district  court ;  which  plea  was 
sustained,  and  judgment  rendered  in  their  favor. 
The  district  court  confirmed  die  judgment, 
and  the  plaintiff  appealed. 

Harralson  Sf  Haile,  for  the  appdlants;  Brad- 
ford, for  die  appellees. 


100    *  OASES  IN  THE  SUPREME  COURT 

■•«««  DbtiM.     Maktin  J.  delivered  the  opinion  of  the 
^v*^  *    court    This  suit  originated  inthe  court  of 

**«.«  k  .,.    pn>bateg)    and  wag  jn6thuted  t<>  recover  from 

FiftMsm  ft  a*.  ^e  defendants,  coheirs  with  the  plaintiffs  of 

Archibald  Palmer,  an  indemnity  on  the 
ground  that  in  the  partition  which  had  been 
made  among  these  parties  of  the  estate  of  their . 
common  ancestor,  land  had  been  allotted  to 
the  plaintiffs,  part  of  which  had  sinoe  been  dis- 
covered not  to  have  belonged  to  the  estate, 
but  to  a  third  party,  with  whom  the  plaintiffs 
were  unwilling  to  contend. 

The  judgment  of  the  court  of  probates  was 
brought  by  appeal  to  the  district  court ; 
where  the  defendants9  plea  to  the  jurisdiction 
of  the  court  of  probates  was  sustained,  and 
judgment  was  given  in  their  favor. 

From  the  judgment  of  the  district  court, 
the  plaintiffs  have  taken  the  present  appeal. 
We  are  of  opinion  the  district  court  did 
teuTtM  Juts  not  err.  Courts  of  probates  are  courts  of  lira- 
dfotioB,  u/eZ*  ited  jurisdiction,  which  can  only  reach  cases 
proVided  for  by  to  which  the  statutes  extended  it.    The  pre- 
sent case  is  not  one  of  these. 

It  is  thefefore  ordered,  adjudged,  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  ossts. 


&  A*. 


) 
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Bottom  Dktrieft, 
CROFT  vs.  Mc&YEELY  f  AL.  March*  1880. 

Until  a  failure  or  insolvency,  the  right  to  seize  the         Cmoft 
undivided  interest  in  partnership  property  of  one  of     McKwssly 
the  partners  cannot  be  doubted. 

Appeal  from  the  court  of  the  third  district, 
the  judge  of  the  eighth  presiding. 

In  1827,  the  firm  of  Allyn  &  Babcock  ob- 
tained a  judgment  against_the  plaintiff  for  two 
hundred  twenty  dollars  and  fifty-seven  cents ; 
and  in  18JJ8,  Andrew  Skillman  obtained  a 
judgment  against  Babcock  in  his  individual  ca- 
pacity. Execution  issued  against  Babcock, 
and  the  sheriff  seized^and  sold  his  undivided 
interest  in  the  judgment  which  the  firm  of 
Allyn  8c  Babcock  had  obtained  against  the 
plaintiff  At  the  sale,  the  plaintiff  became  the 
purchaser.  Allyn  &  Babcock  having  issued 
execution  for  the  full  amount  of  their  judgment 
against  the  plaintiff,  and  the  latter  believing  it 
was  extinguished  .in  part  by  his  purchase  of 
Babcock's  interest,  obtained  an  injunction, 
which  was  made  perpetual,  upon  the  trial  of 
the  cause  in  the  court  below.  Allyn  ap- 
pealed. 

Mathews,  J.  delivered  the  opinion  of  the 
court.    This  is  a  case  in  which  the  plaintiff 


CftOfT 
#0. 
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Eaura  District  prayed  for  and  obtained  an  injunction  to  stay 

proceedings  in  an  execution  levied  on  his  pro* 
perty  by  the  sheriff  of  East  Feliciana,  at  the 
instance  of  Allyn  &  Babcock,  who  had  pre- 
viously obtained  a  judgment  against  him.  The 
injunction  was  made  perpetual  by  a  decree  of 
the  court  below,  after  a  bearing  of  the  cause 
on  its  merits,  from  which  Allyn,  one  of  the 
partners  of  Allyn  &  Babcock,  appealed. 

The  principal  facts  of  the  case,  as  sho  wn  by 
the  record,  appear  to  be  the  following:  Allyn 
&  Babcock  obtained  a  judgment  against  the 
present  plaintiff.  Afterwards,  Andrew  Skill- 
man  got  a  judgment,  joint  and  several,  against 
Babcock  and  several  other  persons,  on  which 
he  caused  an  execution  to  be  issued ;  and, 
amongst  other  property  of  the  defendant,  Bab* 
cock,  was  seized  and  sold  his  interest  in  the 
judgment  which  Allyn  &  Babcock  had  pre- 
viously obtained  againsfOoft.  At  the  sher- 
iff's sale,  Croft  became  the  purchaser  of  Bab- 
cock's  right,  title  and  interest  in  the  judnmem 
which  had  been  obtained  against  him,  as 
above  stated,  by  Allyn  &  Babcock. 

This  purchase,  he  alleges,  conveyed  to 
him  one  half  of  the  amount  of  said  judgment, 
and  to  thai  extent  extinguishes  the  claim 
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against  him  by  the  firm  of  Ally n  <£Babcock,  Batten 

•  -  *  Marc),  1M0. 

by  coniession. 


The  only  legal  question  in  the  cause  is,    •  c*°rT 
whether  the  undivided  interest  of  Babcock  in     M(J1,MW 

&  Ale 

the  judgment  was  lawfully  seized  under  Skil- 
man's  executioa    This  question,  we  think, 
must  be  decided  affirmatively     Until  a  fail-  0riww»»cy!tJh» 
ure,  or  insolvency,  the  right  to  seize  the  ^JS^n£ 
undivided  portion  or  interest  in  partnership  Sip  proM^of 
property  of  one  of  the  partners,  cannot  be  n^^JTbe 
doubted  ;  and  in  the  present  case  there  is  no 
evidence  of  bankruptcy. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 


CROIZET  vs.  THE  POLICE  JURY  OF  PO/JVT  122       33C 

COUPEE. 

•When  the  police  jury  adjudicate  the  work  to  be 
done  on  levees,  and  undertake  to  pay  therefor,  pay- 
ment cannot  be  withheld  on  the  ground  that  the  own- 
er of  the  land  must  first  b«,resof  te£  to. 

The  owner  may  be  bound  injustice  and  equity,  to 
refund  to  the  parish,  but  he  cannot  be  made  a  party 
to  the  action  where  the  police  jury  is  sued  for  the 
price,  by  the  party  to  whom  the  contract  was  adjudi- 
cated. 

'  Appeal  from  the  court  of  tht  fourth  dis- 
trict, the  judge  of  the  second  presiding. 
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Eastern  Dktrict.    The  defendants  acting  under  the  p6llce  regu* 

.Marc*,  16*0.  °  r 

>^r-v^w      lations  of  the  parish,  contracted  with  the  plain- 

Cq**"       tiff  to  make  a  certain  portion  of  new  levee  on 

^t^Pmw"  the  lands  of  one  Delamere,  for  which  work,  as 

Ctupss.      stipulated  in  the  contract,  he  was  to  receive  the 

sum  of  five  hundred  dollars. 

The  work  was  completed  in  the  manner,  and 
within  the  period  fixed  by  the  contract,  and  to 
the  satisfaction  of  the  inspector  of  the  district. 

Payment  being  demanded,  and  if  fused,  the 
plaintiff  brought  suit  to  recover  the  amount. 

The  defendants  in  their  answer,  excepted  to 
the  plaintiffs  right  of  action  on  the  ground, 
that  the  police  jury  could  not  be  held  liable 
for  the  price  of  the  work  done  on  the  lands  of 
Delamere,  until  the  owner  had  been  pursued, 
and  the  land  seized  and  sold.  The  answer  con- 
tained  a  denial  that  the  defendants  had  entered  \ 
into  such  a  contract  as  that  declared  on  by  the 
plaintiff,  and  concluded  with  a  prayer,  that  0e-  , 
lamere  be  cited,  and  that  judgment  be  render- 
ed  against  him  ta  £lvo9of  the  police  jury,  for 
such  sum  as  might  be  decreed  against  them. 
The  court  overruled  the  exception  and  refused 
to  make  Delamere  a  party.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendants  ap- 
pealed.       • 

JFattS)  for  appellee. 
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The  defendants  are  bound,  as  a  corporation,  Eastern  District 

.       ,  r    ,.     ,.       •  j   .     •     i  March,  1880. 

by  the  contract  of  adjudication,  and  the  judgment 


should  be  affirmed  with  costs  and  damages  for       Cro«*t 

Th«  Folic  x3v* 


*y  ot  fox** 


a  frivilous  appeal. 

Moreau  and  Soule,  contra.  c©w*««. 

The  only  point  contended  for,  by  the  appel- 
lants, is  a  point  of  fact,  which  rests  entirely  on 
the  provisions  contained  in  the  police  regula- 
tions of  the  parish  of  Point  Coupee,  and  in  our 
opinion,  they  clearly  show,  that  the  undertakers 
of  the  public  works  to  be  made  for  the  repairs 
of  the  roads  and  levees  of  the  planters,  who 
failed  to  do  the  same,  and  which  are  adjudged 
to  them  by  the  judge  of  said  parish,  have  their 
remedy  for  payment  only  against  the  said  plan* 
ters,  by  causing  their  plantations  to  be  seized 
and  sold,  and  not  against  the  police  jury,  ex- 
cept, perhaps,  if  the  proceeds  of  the  said  sale, 
should  prove  insufficient  to  satisfy  the  said 
claim. 

And  indeed,  the  only  law  of  the  legislature, 
exclusive  of  the  police  regulations  of  the  parish 
of  Point  Coupee,  which  was  in  force  at  the  time 
of  the  adjudication  made  to  the  plaintiff,  that  is, 
on  the  27th  of  February,  1829,  was  an  act  ap- 
proved on  the  6th  of  April,  1807,  entitled  "An 
act  relative  to  roads,  levees,  and  the  police  of 

vol.  i.  14 
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Eastern  District,  cattle."  Moreau's  Digest,  English  part.  vol.  1. 

March,  1830-  °  °  * 

v^-v-w      P-  650. 
Cbois«t  Now  it  is  obvious,  by  the  provisions  of  said 

T«  okVoi^"  act  (scc*  4)  l'lat  l^e  Parls>h  judge,  was  thereby 
Coupee.       authorized  to  cause  the  repairs,  which  a  planter 

failed  to  make  on  his  roads  and  levees,  when 
lawfully  required  to  do  so,  to  be  made  at  his  ex- 
pense, and  not  at  the  expense  of  the  parish, 
either  by  the  job,  or  by  the  inhabitants  of  the 
said  parish,  and  the  proof  that  the  said  expenses 
were  not  to  be  supported  or  advanced  out  of 
the  funds  of  the  parish,  pursuant  to  the  said 
law,  is,  that  by  the  same  section  of  that  act,  it 
is  made  the  duty  of  the  judge  to  compel  the  in- 
habitants refusing  to  pay  all  the  expenses,  even 
by  a  seizure  and  sate  of  his  property,  if  the  case 
require  it.  4 

'  It  is  true,  that  by  the  police  regulations 
of  several  parishes,  among  which  is  the  pa- 
rish of  Orleans,  it  has  been  ordained  that  the 
price  of  such  undertakings,  shall  be  advanced 
and  paid  to  the  undertaker  out  of  the  funds  of 
the  parish,  saving  its  action  against  the  planter, 
who  has  failed  to  repair  his  roads  and  levees,  as 
in  the  case  of  the  Police  Jury  of  New  Orleans 
vs.  McDonough — Martin's  Reports,  vol.  7, 
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But  there  are  also,  several  other  parishes,  Eastern  District. 

.         JlTarcA,  1830. , 

who  have  not  made  such  a  provision  by  their      kjtv**/ 
police  regulations,  and  in  which  they  grant  to       Choizet 
the   undertaker  of   said  repairs,  his  remedy  T" *Vpoikt* 
only  against  the  planter  who  has  failed  to  repair       Coupe*. 
his  roads  and  levees,  agreeably  to  the  pow- 
er which  is  given  to  them  by  the   5th  sec- 

■ 

tion  of  an  act,  approved  March  25th,  1813, 
where  the  police  juries  of  the  several  parishes 
of  this  state,  are  empowered  to  make  all  such 
regulations  as  they  may  deem  expedient,  as  re- 
lates to  the  proportion  and  direction,  and  the 
making  and  repairing  of  the  roads,  bridges, 
causeways,  dikes,  levees  and  other  highways. 

And  it  cannot  be  said  that  an  act  which  was 
passed  by  the  legislature  on  the  7th  February, 
1829,  entitled  "An  act  relative  to  roads  and 
levees,"  and  which  may  contain  provisions  dif- 
ferent from  those  of  the  act  of  the  6th  April, 
1807,  with  respect  to  the  payment  of  the  works 
made,  for  the  repairs  of  roads  and  levees, 
may  be  applied  in  any  manner  to  the  decision 
of  this  cause,  since  that  act  could  not  have  been 
deemed  promulgated  but  thirty  days  after  the 
date  of  its  approbation,  which  took  place  only 
several  davs  after  the  date  of  the  contract  enter- 
ed  into  between  the  parties.  Moreau's  Digest, 
vol.  2,  p.  282. 


i  108  CASES  IN  THE  SUPREME  COURT 


District.      Wc  must  therefore,  only  resort  to  the  police 

March,  1830.  J  r 

x^rs/^/      regulations  of  the  parish  of  Point  Cou  pee,  which 

C*«"*T      werc  *n  *°rce  at  l^e  t'mc  °^  l^e  adjudication  to 
Th«  Police  Ju-  tj)C  p]aintifF9  in  order  to  determine  whether  or 

*T  OF  POZMTJB  r  ' 

Coufib.       no^  jjg  jja(j  any  actjon  against  the  parish,  to  be 

paid  for  his  works  out  of  the  funds  thereof* 
Now,  by  the  10th  section  of  the  police  regu- 
lations of  the  said  parish,  we  say  such  right  of 
action  is  refused  fcto  the  undertaker,  and  that  he 
is  only  entitled  to  require  from  the  parish  judge 
an  immediate  order  of  seizure  and  sale  of  the 
plantation,  the  levee  of  which  he  has  made,  or 
repaired,  by  using  the  name  of  the  police  jury 
to  bring  such  action. 

In  effect,  it  is  ordained  by  the  10th  section  of 
the  said  police  regulations,  that  "after  the  ex- 
piration  of  a  certain  delay  therein  fixed,  to  be 
granted  to  the  land  holders,  to  make  and  repair 
tbeir  roads  and  levees,  if  they  fail  to  do  it,  the 
parish  judge  shall  adjudge  the  undertaking  of 
said  works  to  the  lowest  bidder,  after  having 
previously  given  the  necessary  advertisements 
during  ten  days,  and  said  adjudication  at  the 
expense  of  the  landholder — and  that  there- 
fore,  the  said  landholder  shall  be  immediately 
sued  in  behalf  of  the  police  jury  of  said  parish, 
for  the  payment  of  the  expenses  which  said 
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landholders  shall  have  thus  occasioned,  and  Eastern  District. 

r   ,  -  «  March,  1880. 

pursuant  to  the  laws  of  this  state."  \^-s/-w> 

Ckoixkt 

Mathews  J.  delivered  the  opinion  of  the  «•• 

r  Trs  Police  J v* 

court.     This  suit  was  brought  to  recover    *Y  0F  Pol«»  , 

°  COUFBBS. 

fiom  the  defendants  five  hundred  dollars, 
which  the  plaintiff  alleges  they  owe  to  him,  < 

under  a  contract  by  which  he  undertook  to 
make  a  certain  portion  of  levee  on  the  land 
of  Gustave  Delamere,  situated  in  the  parish 
of  Point  Coupee,  the  work  being  adjudica- 
ted to  him,  as  the  lowest  bidder,  under  the  4 
police  regulations  of  the  parish.  He  avers 
performance  on  his  part  agreeably  to  all  the 
requisitions  of  the  adjudication. 

The  answer  contains  an  exception  to  the 
plaintiff's  right  of  action  against  the  police 
jury,  until  he^shall  have  first  pursued  the 
owner  of  the  land,  and  caused  it  to  be  sold, 
in  satisfaction  of  the  price  of  labor  in  con- 
structing the  levee.  Also,  a  denial  that  de- 
fendants ever  entered  into  any  contract,  as 
alleged  by  the  plaintiff;  and  that  he  has 
never  required  payment  in  a  proper  manner, 

The  district  court  overruled  the  excep- 
tion to  the  action,  and  gave  judgment  for 
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Eutem  District,  the  plaintiff,  for  the  amount  of  his  claim, 

March,  1880.     -,-,..-'- 

v^-v-^/     from  which  the  defendant  appealed. 
Caoisst  The  evidence  of  the  case  appearing  on 

T«  Police  Jo  ^e  record,  shows  clearly,  that  the  making: 

at  or  Point  J1  o 

— ^l": of  the  levee  in  question,  was  adjudicated  by 

UcTJ^ad^  the  parish  judge,  acting  under  police  regu- 

m£Z££  ,ati0M'  and  in  behalf  of  the  parish,  to  the 
andundertakejo  p|ajnti^  a8  an  undertaker  at  the  lowest 

K^ithheid^oQ  P"ce*     Under  this  contract  he  certainly 

ihl  o^/ofthe  had  a  riSht   t0  l0°k  t0  the  fund3  °f  the    Par" 

>£j»***"»  ish  directly  for  payment,  after  the  comple- 
tion of  his  work,  and  was  not  under  any  ob- 
ligation to  resort  to  the  owner  of  the  land, 
as  there  is  no  privity  of  contract  between 
those  individuals. 
The  owner      The  owner  may  in  justice  and  equity  be 

may  be  bound  in 

justice  and  equity  bound  to  refund  to  the  parish;  but  that  is  a 

to  refund  to   the  .  , 

perish,   but   he  matter  which  does  not  concern,  or  in  any 

cannot  be  mad  a  ^  f   .  /•»!••/*• 

party  to  the  ac-  manner  affect  the  claim  of  the  plaintiff,  un- 

tion  when  the  po-  ,  .  . 

lice  jury  issued  der  his  direct  and  express  agreement  with 

for  the   price  by 

the    party    to  the  defendants.     They,  however,  prayed  in 

whom  the    con-  L  •    ■     ■ 

tract  was  adjudi-  their  answer  that  the  owner  might  be  made 

cated. 

a  party  to  this  suit,  and  cited  in  due  form, 
and  that  judgment  should  be  rendered 
against  him  in  favor  of  the  police  jury,  for 
any  sums  which  might  be  decreed  against 
them.     This  part  of  the  answer  was  object- 
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ed  to  by  the'counsel  for  the  plaintiff,  and  Eastern  District 
was  set  aside  by  the  court  below.  And  we  V^A^>V 
think  very  properly.  c*oxb*t    • 

vt» 

The  plaintiff,  in  the  present  suit,  ought  not  thePolicbIv* 
to  have  been  subjected  to  the  delay  and       Coupes 
confusion  which  might  have  resulted  from 
this  mixture  of  actions  required  by  the  de- 
fendants.   He  has  nothing  in  common  with 
them  in  relation  to  their  claims  against  the 
proprietor  of  the  land,  whose  levee  they 
caused  to  be  made.    The  performance  of 
tlfe  work  by  the  undertaker  is  not  denied. 

It  is  therefore  ordered,  &c.  that  the  judg- 
ment of  the  district  court  be  affirmed  with 
costs. 


BLAIR'S  HEIRS  «t.   WADE'S 

If  heirship  be  denied,  proof  of  it  cannot  be  dispensed 
with. 

Appeal  from  the  third  district,  the  judge 
of  the  fourth  presiding. 

This  suit  was  originally  brought  by  Blair, 
against  Wade,  and  at  the  April  term  of  1825, 
judgment  was  rendered  in  favor  of  plaintiff  for 
the  amount  claimed.  The  defendant  applied 
for,  and  obtained  a  new  trial.  The  death  of  the 
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Extern  District,  defendant  was  suggested,  November  term  fol- 

March,  1880. 

v^^%-/  lowing,  and  leave  granted  to  make  his  represcn- 
BLtim's  H»i»t  tatives  parties  to  the  suit.  At  April  term,  1826f 
Wa»«'»  kb»i.  the  death  of  the  plaintiff  was  suggested  and  his 

heirs  made  parties.  The  defendants  pleaded 
de  novo,  admitting  jn  their  answer  the  death  of 
Blair,  but  denying  expressly  the  heirship  of 
plaintiffs. "  No  proof  was  offered  of  heirship. 
There  was  judgment  for  plaintiffs  and  the  de- 
fendants appealed. 

IFattSy  for  the  appellants. 
The  heirship  of  the  plaintiffs  was  expresdy 
put  in  issue.    No  proof  of  it  was  adduced,  and 
plaintiffs  ought  to  have  been  nonsuited,  or 
judgment  given  for  defendants. 

Mathews,  J.  delivered  the  opinion  of  the 

m 

court  This  suit  was  originally  instituted 
by  the  ancestor  of  the  plaintiffs  against  the 
ancestor  of  the  defendants.  The  death  of 
the  latter  was  suggested  and  permission 
granted  to  make  his  representatives  defend- 
ants. After  this  it  seems  that  the  plaintiff 
died,  and  on  motion  to  that  effect,  the  suit 
was  revived  in  the  name  of  his  heirs— and 
in  this  mode  it  was  proceeded  in,  to  final 
judgment  in  favor  of  the  plaintiffs,  from 
which  the  defendants  appealed. 
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After  the  revival  of  the  action,  the  de-  Eut«n  ifo'tmi. 

Jifareh   ISM 

fend  ants  pleaded  de  novo;  and,  in  their  an*        ur ' »» 
swer,  denied,  in  express  terms,  the  capacity  Biam^-Mim 


and  quality  of  the  plaintiffs  named  as  heirs. 
On  the  trial  of  the  cause,  no  evidence  was 
offered  to  prove  their  heirship.      In  this 
court,  their  counsel  relies  on  the  order  of 
the  court  below,  by  which  they  were  peN* 
mitted  to  prosecute  the  suit,  in  the  capacity 
assumed,  as  a  dispensation  of  any  further 
proof  of  it   This  ground  of  defence,  on  the 
appeal,  we  believe  to  be  untenable.     An 
order,  similar  to  that  now  in  question, is  gen* 
erally  made  ex  parte^  on  the  mere  sugges- 
tion of  the  party  interested  to  obtain  it,  un- 
supported by  any  evidence.    The  answer  . 
explicitly  required  proof  of  heirship  on  the  ?*6nied»  Pr™f,.of 
part  of  the  appellees,  and  as  they  failed  to  P«n"d  *>**>• 
make  it,  the  judgment  of  the  district  court 
must  be  reversed. 

It  is  therefore  ordered,  &c.  that  the  judg- 
ment of  the  court  below  be  avoided,  reverg* 
ed  and  annulled.  And  proceeding  here  to 
give  such  judgment  as  in  our  opinion  ought 
there  to  have  been  given.  It  is  further  or- 
dered, &c.  that  judgment  as  in  case  of  non- 

vol.  l  15 
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Cute*  DtorM.  suit  be  entered  against  the  plaintiffs  and  ap- 
mrc  '      '   pellees  with  costs  in  both  courts. 


Weo»ftv#r 


4«A»rea» 

*  au  WOODRUFF  •#.  BRADFORD  k  AL. 

Whbilb  a  party  is  ordered  to  produce  papers,  until 
he  does  *oy  or  shows  that  it  was  not  in  his  power  to 
comply  with  the  order,  the  cause  ought  not  to  bt 
tried. 

Appeal  from  the  court  of  the  third  district, 
the  judge  of  the  fourth  presiding. 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  the  court. 

Porter  J.  delivered  the  opinion  of  the 
court.  This  case  originated  in  an  application 
to  enjoin  an  order  of  seizure  and  sale,  which 
the  defendants  had  obtained  against  property 
of  the  plaintiff*,  for  a  debt  due  to  them.  One 
of  the  grounds  on  which  the  injunction  was 
asked,  is  a  deficiency  in  the  quantity  of  land 
purchased  by  the  plaintiff,  w^ich  land  was  in 
part  the  consideration  of  the  debt,  on  which 
the  seizure  had  been  obtained. 

On  the  7th  of  December,  the  defendants 
filed  exceptions,  in  which  they  stated,  that  the 
(acts  alleged  in  the  petition  did  not  authorize 
an  injunction.  These  exceptions  were  argued 
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on  the  19th  of  the  same  month,  and  on  the  tuu»iDbuiot 

Jtotrch  18Sd. 

21st  overruled.    Immediately  after,  viz,  on 


the  same  day,  the  plaintiff  moved  to  have  a     ***£*" 
survey  made  of  the  land,  which  the  court     'i^^** 
granted,  but  the  survey  not  being  made,  on 
the  24th,  the  judge  ordered  the  case  for  trial 
on  its  merits. 

It  appears  to  us  the  court  was  too  precipi- 
tate. The  answer  of  two  of  the  defendants  was 
not  put  in  until  the  23d  the  daybefore  the  causa 
was  tried.  So  that  the  trial  not  only  took 
place  at  the  first  term  the  cause  was  at  issue, 
but  on  the  second  day.  The  court  had  or* 
dered  the  defendants  to  bring  in  their  original  b  ordond  to  pro. 

dooo  MMfi|  u&» 

grant,  and  survey,  and  until  they  did  so,  or  til  ho  dots  to,  or 

»  ,  .  ...  .     thowt  that  it  m 

showed  it  was  not  in  their  power  to  comply  not  in  hw  powor 
with  the  order,  the  cause  should  not  have  tho   ordor,  tho 

CftttM  ought  ftOt 

been  tried.    The  case  under  all  its  circura-  to  bo  triod, 
stances,  appears  to  us  to  require  the  applica- 
tion of  the  468th  article  of  the  Code  of  Prac- 
tice. 

It  is  therefore  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  district  court  be 
annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the 
case  be  remanded  for  a  new  trial,  the  appel* 
lees  paying  the  costs  of  this  appeal. 


1 


1W 

Eastern  Difttrict, 
March,  1880. 


©j. 
Stsphshi 
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SHARP  9$.  STEPHENS 

It  is  not  su'ficient  ground  to  reject  a  document  ©£• 
fered  in  evidence,  that  it  is  composed  of  several  frag* 
stents  of  paper,  put  up  together. 

A  letter  of  the  plaintiff,  acknowledged  that  the 
contract  sued  on  was  simulated,  is  admissible  evidence 
although  it  contains  no  evidence  by  which  the  paper 
alluded  to  in  the  letter,  may  be  iden tiled  with  that 
produced. 

Appeal  from  the  court  of  the  fourth  dis- 
trict, the  judge  of  the  second  presiding. 

By  an  authentic  act  dated  in  August,  1822, 
the  defendant  and  her  then  husband,  Harris,  ac- 
knowledged themselves  indebted  to  the  plaintiff 
in  the  sum  of  twelve  thousand  dollars, 
which  was  secured  by  mortgage  upon  a 
tract  of  land  and  certain  slaves.  After  the  death 
of  Harris,  his  widow  intermarried  with  Ste- 
phens, the  defendant. 

The  petition  prayed  judgment  for  twelve 
thousand  dollars,  and  that  the  mortgaged  pro- 
perty be  seized  and  sold. 

The  answer  set  forth  that  the  act  of  mort- 
gage was  false,  and  simulated,  and  entered  into 
without  any  consideration. 

In  support  of  this  plea,  the  defendant  intro- 
duced the  following  certificate,  signed  by  the 
plaintiff,  and  dated  Sept.  1823. 

"This  will  certify  that  the  mortgage  which  I 
hold  against  Samuel  Harris  and  Mariane  Harris 
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hlS  Wife,    for     the     SUm   Of     twelve   thousand  Eastern  District 

^  March*  1880. 

dollars,  recorded  in  the  office  of  the  parish, 
judge  of  Iberville,  and  also,  in  the  office  of  the 
parish  judge  of  East  Baton  Rogue,  is  intended 
to  keep  his  property  in  possession,  and  to  pre- 
vent any  seizure  on  said  property,  I  moreover 
confess  that  the  said  Harris  and  his  wife,  do  not 
owe  me  the  sum  mentioned  in  the  mortgage. 
Therefore,  this  acknowledgement  will  put  an 
end  to  the  effect  of  the  mortgage  in  my  favor,  in 
case  of  any  accident/* 

The  defendant  also,  gave  in  evidence,  a  let- 
ter of  the  plaintiff  requesting  the  defendant  to  can- 
cel or  deliver  up  the  certificate  of  1823,  as  since 
its  date  he  had  become  security  for  defendant 
for  three  thousand  dollars. 

To  the  introduction  of  both  these  documents 
the  plaintiff  objected.  To  the  first. on  the 
ground,  that  it  appeared  on  the  face  of  it,  to  be 
composed  of  several  fragments  pasted  together, 
and  that  there  was  no  evidence  of  its  delivery. 
To  the  second,  on  the  ground  that  there  was  no 
evidence  to  identify  the  paper  referred  to  in  said 
letter,  with  the  certificate  of  1823,  or  if  there 
was,  that  it  destroyed  its  validity.  The  court 
overruled  both  these  objections.  There  was 
judgment  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 


j|g  CASES  IN  THE  SUPREME  COURT 

Batten*  District.      Nicholls,  for  the  plaintiff. 

Ourley  and  Morgan,,  for  the  defendant 


March,  18S0. 


•'•  Martin  J.  delivered  the  opinion  of  the 

court.  The  plaintiff  claims  the  sum  of 
twelve  thousand  dollars,  on  an  authen- 
tic act  of  the  defendant  and  Harris,  her  then 

■ 

husband,  by  which  they  mortaged  several 
slaves. 

The  defendant  pleaded  the  simulation  of 
the  act,  evidenced  by  a  counter  letter. 

There  was  judgment  for  the  defendants  and 
the  plaintiff  appealed. 

His  counsel  has  drawn  our  attention  to  two 
bills  of  exceptions,  the  first  taken  to  the  opin- 
ion of  the  judge,  who  admitted  the  counter 
letter  in  evidence,  notwithstanding  the  plain- 
tiffs objection,  on  the  ground  that  the  paper 
appeared  on  its  face  to  be  composed  of  Seve- 
ral fragments,  put  up  together,  which  show- 
ed that  it  had  been  canceled,  if  it  was  ever  de- 
livered, of  which  there  was  no  evidence. 

The  second  bill  of  exceptions  was  taken  to 
the  opinion  of  the  judge,  who  admitted  in  ev- 
idence a  letter  of  the  plaintiff  to  the  defend- 
ant's husband,  acknowledging  the  contract 
sued  on  to  be  simulated.  The  plaintiff's  coun- 


OP  THE  STATE  OF  LOUISIANA.  |19 

■el  urged  that  there  was  no  evidence  by  which  EMtwn  dmum. 

Morchi  1880. 

the  paper  alluded  to  in  the  letter  was  identifi-      ^-v-w 
ed  with  that  produced  as  a  counter  letter.  «,. 

We  think  the  district  judge  did  not  err.  Both  i     ™*u*      , 
papers  offered  evidence  from  which  the  simu-  cient  ground  to 

reject    a    docu- 

la  Jon  might  be  inferred;  if  they  were  not  con-  ment  offered  in 
elusive  evidence  of  i I,  they  established  that  is  composed  of 

'  several         frag- 

the  contract  was  simulated,  at  the  time  it  was  menu  of  paper 

put  up  together 

entered  into:  after  they  were  read  they  were    a  letter  of  the 

11    i         i  i  plaintiff  acknow* 

liable  to  all  the  objections  that  were  made  to  (edging  that  the 

.     .    .  contract  sued  on 

their  introduction.  was  simulated ,  is 

admissible     evi* 

We  have  examined  the  case  on  its  merits,  dence,  although 

it  contain  no  eri- 

and  given  to  these  objections  the  weight  they  dence  by  which 

D  J  t>  J  the  paper  alluded 

are  entitled  tO.  to  in    the  letter 

may  be  identified 

The  first  paper  is  shown  to  be  genuine,  this,  *»*»  that  produ- 

ceo* 

therefore,  establishes  the  simulation  of  the 
contract,  at  the  time  it  was  made,  unless  we 
conclude  that  a  contract,  which  was  once  to 
be  a  simulated  one,  became,  by  the  consent 
of  the  parties,  a  real  one,  and  take  the  state  in 
which  the  paper  is  presented,  as  evidence  of 
their  consent. 

But  the  authentic  act  bears  date  of  the  16th 
of  August,  and  the  counter  letter  of  the  19th 
of  September,  1 823,  and  the  second  paper, 
which  is  a  letter  of  the  plaintifT,which  speaks 
of  a  simulated  contract,  bears  date  of  the 
34th  of  June,  1834. 
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Bwt«ra  District.  We  cannot  therefore  think  the  district  judge 

March   1880 

v^vAw  '   erred,  when  having  both  these  papers  before 
8r«.*f        him.  be  concluded  that  the  contract  sued  on 

Stephens  wasa  simulated  one,  at  the  time  of  its  execu- 
tion, and  remained  so,  from  its  date  to  that  of 
the  counter  letter,  and  when,  in  the  following 
year,  the  plaintiff,  alluding,  in  a  letter  to  the 
defendant's  husband  to  a  simulated  mort- 
age, he  referred  to  that  sued  on. 

It  is,  therefore,  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 


Wm.  KEENER  *  AL.  v$.  THEIR  CREDITORS. 

If  on  a  comparison  of  the  day  of  acceptance,  the 
day  designated  for  payment,  and  the  tenor  of  the  bill, 
it  appears  the  days  of  grace  were  included  with  those 
of  sight,  between  the  day  of  acceptance  and  that  de- 
lignated  for  payment,  that  day  is  the  peremptory  one 
0f  payment,  and  protest  on  it  is  legal. 

If  the  acceptance  be  not  dated,  parol  evidence  is 
admissible  to  show  on  what  day  it  was  made. 

Aepeal  from  the  court  of  the  parish  and 
city  of  New  Orleans. 

Jkonnof  "Z  The  case  is  similar  to  that  in  which  the 
&*?%  president,  #c.  of  the  bank  of  the  United 
Mgaated    for  Statc^  were  appellant8 — 8  Martin,  n.  s.  3fl, 
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and  which  was  decided  in  May  term,  1899,  iwt«rn 

Jtfflf  e  fc    1880 

of  this  court    The  principles  on  which  its     v^vAw 
decision  depend  were  then  settled,  after  much  ******  *  M 
discussion,  and  we  believe  them  to  be  estab-  Tnttl0°**9t 
lished  on  a  just  and  sound  interpretation  of  payment)andtiil 
the  laws  applicable  to  these  cases.  TZ&S?  to 

There  is  one  slight  difference  in  the  present  Jjjj  ^ft^J 
.case,  from  that  referred  to,  arising  on  the  con*  2j£t  UM£JwJjf 
tract  of  deposit  made  between  William  Mc-  {^£"35 
Muado  Duncan  &  Sons,  who  were  acceptors  Jj^JJ^4  that 
of  the  bills  of  exchange  and  their  creditors.      emptoVone1*©? 

In  the  case  of  the  bank  of  the  United  States  pSSTiii  h\ 
it  appeared  that  its  officers  had  received  a  div-  egjf '  tu  tent. 
idend  of  the  deposit,  amounting  to  seven  shil-  t"X  parol  •*£ 
lings  in  the  pound  on  their  claims.  The  same  bto'fo'tbow  o» 
amount  in  relation  to  the  claims  of  Hicks  &  UL  7    w** 
Sons,  seems  to  remain  in  the  hands  of  die  de- 
positees, for  the  benefit,  and  subject  t6  the  or- 
der of  the  former,  according  to  certain  con* 
ditiohs  to  be  by  them  performed  in  relatidb  to 
the  depositors.  ThiscircumstanCeof  difference, 
does  not,  in  our  opinion,  materially  change  the 
essential  merits  of  the  two  cases. 

It  is  therefore  ordered,  kc.  that  the  judg- 
ment of  the  parish  court  be  avoided,  revers- 
ed and  annulled.    And  it  is  farther  ordered 

VOL.  I.  16 
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Swim  Dittrict  &c.  that  the  appellants  be  restored  en  the  tab- 

v^r^-L^      leau  as  creditors  of  the  insolvent?,  for  the 

***"*  &  AX"  amount  of  their  respective  claims,  deducting 

rnmi*0**nl'm  therefrom  at  the  rate  of  seven  shillings  in  each 

pound  sterling,  being  the  amount  deposited 
for  their  use  and  benefit  in  the  hands  of  Crop- 
per, Benson  &  Co.  and  William  and  James 
Brown,  &  Go.  of  Liverpool.  The  appellees 
to  pay  costs  of  the  appeal,  the  appellants  those 
before. 


T0WJT8LEY*  PRIJEUR  w.  SPRING  XR. 

Notice  by  mail  to  the  indorser,  mutt  be  pat  in  the 
post  office,  the  next  mail  day  after  the  protest,  other- 
wile  the  endorser  is  discharged* 

Appeal  from  the  court  of  the  first  district. 

The  defendant  was  sued  as  the  endorser  of  a 
note,  and  the  defence  set  up  was,  want  of  no- 
lice* 

It  appeared  from  the  testimony,  that  the  de- 
fendant, at  the  time  of  protest,  was  clerk,  on 
board  the  steamboat  Washington,  a  regular  tra- 
der between  New  Orleans  and  LouisviHe,  Ken- 
tucky, at  which  last  place  she  then  was.  The 
note  was  protested  on  Wednesday  the  10th  of 


Towicil»t 

&  AX., 

v$. 
Sp&ixobb, 
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t  .   i  .  »  n      a  .      i      Ewtern  Diftriet. 

J  une,  and  the  notiee  to  defendant  was  put  in  the    March,  isso. 
post  office  on  Sunday  die  14th.  It  was  in  evi- 
dence that  the  mail  from  New  Orleans  to  Lou- 
isville, at  that  period^  left  New  Orleans,  on  the 
Sunday,  Tuesday  and  Friday  of  each  week. 

There  was  judgment  for  the  plaintiffs  and 
the  defendant  apjiealed. 

Hoffman^  for  the  appellant 

The  note  was  protested  on  the  10th— the 
mail  left  New  Orleans  on  the  12th.  and  notice 
of  protest  was  sent  by  the  mail  of  the  14th.  To 
defer  it  till  then,  was  a  fatal  neglect,  unless  due 
diligence  to  give  earlier  notice  be  proved. 

Evidence  was  introduced  by  the  plaintiffs  to 
make  it  probable  they  were  ignorant  of  defend- 
ants residence,  but  he  must  show  diligence  to 
discover  it — Chitty,  27£ — S.  John,  eases,  89. 
Beverige,  V.  Burges,  3.  Campbell,  262.  Chiu 
ty,  518. 

Due  diligence  must  be  used  the  day  follow- 
ing the  protest— 7  M.  n.  s.  585—1  M.  n.  s. 
323 — notice  must  he  given  the  day  after  pro- 
test— 11  Mart.  452.  Reasonableness  of  notice 
is  a  question  of  law  and  fact — 10  Mar.  89 — 7 
Mar.  86.  The  plaintiffs  were  the  holders,  the 
notary  their  agent — 12  Wheaton,  559— 1st. 
Mason,  176—2  Peters,  102—1  Peters,  583— 
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Town*  lb  r 

SPBIHOBB' 


Ea*«*  Witriot  IS,  Johnson's  reports,  432—6  Massa.  Reports, 
jfarcA,  1880.   386— an^  Collm5  Wm  Butlcr?  Strange,   1087. 

Maybin,  contra. 

The  note  was  protested  on .  Wednesday  the 
10th  of  June,  the  mail  for  the  western  states 
left  on  Friday,  the  12th,  and  on  Sunday  the 
14th,  the  next  mail  day,  notice  was  given  to  the 
defendant  at  Louisville,  Kentucky. 

The  defence  is,  that  notice  should  have  gone 
on  Friday  the  12th. 

The  testimony  shows  that,  after  the  endorse- 
ment of  the  note  by  defendant,  he  left  the  state. 
That  he  was  a  clerk  on  board  a  steam  boat  nav- 
igating the  Mississippi  or  the  western  rivers. 
He  had  no  known  domicil. 

If  he  lived  at  Louisville,  and  the  plaintiffs 
knew  it,  there  might  be  some  ground  for  the 
defence,  but  he  was  a  transient  person,  and  had 
been  a  clerk  on  board  steam  boats  for  several 
years.  Under  these  circumstances,  the  plain* 
tiffs  sent  their  notice,  as  soon  as  they  had  any 
knowledge  of  where  he  might  probably  be 
found.  Chitty,  edition  of  1826,  213  and  au- 
tboritieacited— 12  East.  433—5  English  Com. 

Law  Reports,  471—15  Idem,  242—8  Idem, 
66— Baldwin  vs.  Richardson,  2  Caine's  Rep. 

127—1  Johnson,  394. 


i 
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Rules  for  the  testing  of  diligence  must  btEa^h^g^9 
reasonable* — 1  Peters,  583.  J^^^ 

But  the  defendant  was  entitled  to  no  notice;  &  al. 
he  had  left  the  state  after  his  endorsement  in  Spjungm. 
New  Orleans,  and  left  no  known  agent  in  New 
Orleans,  or  the  state;  in  this  case  the  law  dis- 
penses  with  regular  notice — 2  Peters,  102 — 
Williams  vs.  bank  of  the  United  States — 6 
Massa.  Reports  at  the  close  of  the  opinion. 

Marth?,  J.  delivered  the  opinion  of  the 
court.  The  defendant,  sued  as  endorser  of  a 
a  promissory  note,  is  appellant  of  a  judgment 
in  favor  of  the  plaintiffs  and  contends  the  Tat- 
ter  lost  his  recourse  by  neglecting  to  give  time- 
ly  notice  of  the  non-payment  of  the  note.  It 
was  protested  on  Wednesday  the  10th  of 

» 

June,  1829,  and  the  notice  was  not  lodged  in 
the  post  office  till  the  Sunday,  14th  of  the  same 
month;  and  it  is  shown  the  mail  at  that  peri- 
od, left  New  Orleans  for  Louisville,  the  de- 
fendant's residence,  every  Tuesday,  Friday, 
and  Sunday,  so  that  the  next  mail  day,  which 

Notice  by  mail 

the  plaintiff  was  bound  to  improve  was  Fri-  to  the  mdoner, 

.        _  must  be   put  in 

day  the  12th.    It  appears  he  had  notice  of  the    post  office 

the  next  mail  d»y 

the  protest  on  the  10th  or  11th.    We  are  of  after  the  protest, 

..,,*..  otherwise,     the 

opinion  the  district  judge  erred  in  considering  mdoner  is 
the  delay  as  not  fetal. 
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It  is  therefore,  ordered,  adjudged,  and 
decreed,  that  the  judgment  of  the  district 
court  be  annulled,  avoided  and  reversed,  and 
srAiw'on.     th**  there  be  judgment  for  the  defendant,  with 


Eastern  District. 
March  1880. 

TOWHSLBY 


costs  in  both  courts. 


I 


ROSA  vs,  THE  MAYOR  %  AL. 

The  exclusive  privilege  granted  by  the  city  coun- 
cil, to  sell  oysters  at  designated  places  on  the  levee, 
does  not  prohibit  their  being  sold,  at  other  places 
within  the  city. 

Appeal  from  the  court  of  the  first  district 

The  plaintiff  purchased  from  the  defendants 
at  public  auction,  the  exclusive  privilege  of 
vending  oysters  at  certain  stations  on  the  levee, 
designated  by  the  city  authorities,  The  peti- 
tioner stated  that,  previous  to  his  purchase,  the 
corporation  had  prohibited  the  public  sale  of 
oysters,  at  other  places  than  those  adjudicated 
to  him ;  in  consequence  of  which,  he  had  been 
induced  to  give  for  the  privilege  the  sum  of 
five  thousand  eight  hundred  dollars*  That 
since  his  purchase,  oysters  had  been  publicly 
vended  in  different  parts  of  the  city,  to  his  great 
injury,  and  in  violation  of  his  privilege,  which 
fact  was  fully  proved  by  the  evidence  adduced 
upon  the  trial 


\ 
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To  the  present  action,  which  was  brought  to  Suum  District. 

•         •  •■%  r       i_-  •    m  a         «W««A  1880. 

recover  the  price  be  paid  for  his  privilege,  the      \^v>*/ 
defendants  plead  the  general  issue.    There  was         *°*A 
judgment  for  the  plaintiff  in  the  court  below,  Th*  Mato»- 
and  the  defendants  appealed. 

Eustis,  for  the  plaintiff  and  appellee,  urged 
the  following  points : 

1.  That  the  sale  from  the  corporation  of 
New- Orleans  was  a  privilege ;  that  the  word 
itself  implied  exclusiveness ;  that  that  which 
every  body  had  a  right  to  enjoy  could  not  be  a 
privilege ;  that  the  interference  of  others  in  the 
same  business,  in  public  places,  with  plaintiff, 
rendered  his  privilege  utterly  useless  and  of  no 
value;  that  the  sale  necessarily  implied  war- 
ranty, and  consequently  the  defendants  were 
bound  to  indemnify  the  plaintiff  for  any  loss  he 
might  suffer  by  any  disturbance  of  his  privi- 
lege, which  the  government  of  the  city,  by 
their  ordinances,  bound  themselves  to  prevent. 

That  the  city  ordinances  were  proved  to 
have  been  violated  by  the  public  sale  of  oysters 
in  public  places,  other  than  those  specified  in 
the  ordinances. 

That  the  government  was  notified  of  these 
violations  of  plaintiff's  privileges,  and  called 
upon  to  defend  him  in  the  right  they  had  sold. 


March,  1880. 
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Kut«ni  DteM.      The  damages  being  clearly  proved  under  the 

warranty,  the  plaintiff  is  entitled  to  recover,  and 
the  verdict  must  stand. 

2.  If  there  was  no  privilege  sold,  then  there 
was  error  as  to  the  subject  matter  of  the  con- 
tract, and  the  price  paid  must  be  returned. — 
C.  C.  art.  1835,  1836,  1837,  1875,  1876 
as  to  the  fact  of  error  under  this  view  of  the 
case,  the  evidence  is  conclusive.  No  one 
would  give  the  sum  of  five  thousand  eight 
hundred  dollars  for  a  mere  right  which  was 
valueless,  unless  through  the  most  palpable 
error. 

Under  every  possible  view  of  the  case,  he 
thought  the  verdict  ought  to  be  confirmed,  and 
urged  as  a  strong  reason  in  its  favor,  that  it 
was  rendered  by  corporators  of  New-Orleansi 
who  were  judges  in  their  own  cause,  but  who 
could  not  resist  the  conviction  of  the  justice 
of  the  plaintiffs  claim. 

Martin,  J.  delivered  the  opinion  of  the 
court.  The  petition  states  the  plaintiff  pur- 
chased from  the  defendants,  for  five  thousand 
eight  hundred  dollars,  the  privilege  of  selling 
oysters  in  the  city  of  New-Orleans,  in  certain 
places  on  the  levee,  theretofore  designated 
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for  that  purpose,  and  which  were  then  un-  EmUoi  District, 
derstood  to  be  the  only  ones  in  the  eity  where, 
oysters  were  permitted  to  foe  sold.  That  the 
places  thus  designated  were  seventeen  ;  but 
since  the  plaintiff's  purchase,  oysters  have 
been  sold  in  sundry  other  places,  in  violation 
of  his  privilege9  and  his  complaints  on  that 
head  to  the  proper  officers  have  been  disre- 
garded, and  the  sale  of  oysters  at  these  new 
places  winked  at  and  tolerated,  whereby  the 
privilege  has  become  of  no  value  ;  and  he 
has  besides  lost  several  large  sums,  expended 
in  an  attempt  to  render  it  available.  He 
prayed  that  the  defendants  be  decreed  to  re- 
pay him  the  sum  of  three  thousand  eight  hun- 
dred sixty-six  dollars  and  sixty-six  cents  he 
had  paid  to  them,  and  surrender  four  notes 
he' had  given  them  to  secure  the  balance  of 
the  price  of  the  privilege,  one  thousand  nine 
hundred  thirty-three  dollars  and  thirty-three 
cents. 

The  general  issue  was  pleaded.  There 
was  a  verdict  for  the  plaintiff,  the  four  last 
notes  to  be  returned,  amounting  to  one  thou- 
sand nine  hundred  thirty-three  dollars  and 
thirty- three  cents. 

vol.  i.  17 
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Eastern  District.     The  district  court  gave  judgment  in  favor 

of  the  plaintiff  lor  five  thousand  eight  hun- 
dred dollars,  reserving  the  defendant's  right 
to  reduce  it  for  one  thousand  nine  hundred 
thirty-three  dollars  and  thirty  three  cents,  by 
surrendering  the  plaintiff's  notes  to  that  a- 
mount. 

The  defendants  prayed  a  new  trial,  on  the 
ground  the  judgment  being  contrary  to  law, 
the  evidence  and  verdict ;  and,  on  its  being 
refused,  appealed. 

We  have  considered  the  case  on  the  merits; 
the  counsel  of  neither  of  the  parties  having 
urged  die  technical  question  arising  on  the 
manner  in  which  the  judgment  was  entered. 
It  has  appeared  to  us  that  the  plaintiff  pur* 
chased  nothing  but  the  exclusive  privilege  of 

The    privilege  " 

granted  by  the  selling  oysters  in  the  different  places  desig- 

city    council,  to  .    w 

sell  oysters  at  de-  nated  for  that  purpose  on  the  levee.  Nothing 

signated    placet 

on  the  levee ,doee  was  said  as  to  the  sale  of  oysters  elsewhere ; 

not  prohibit  them  " 

being  «>id  at  o-  and  we  cannot  think  he  has  any  right  to  COflfr- 
ther  places  with-  J      ° 

in  the  city.         plain,  when  he  was  allowed  the  full  enjoy- 
ment of  the  privileges  he  purchased, 

It  is  therefore  ordered,  adjudged,  and  de- 
creed, that  the  judgment  of  the  district  court 
be  annulled,  avoided  and  reversed,  and  that 
there  be  judgment  for  the  defendants,  with 
costs  in  both  courts. 


ARGUED  AND  DETERMINED 

iir  thi 
or  TH» 

STATE  OF  LOUISIANA. 

EASTERN  DISTRICT... APRIL  TERM,  1830.       Eastern  District. 

*  i         April,  1880. 


BUQUETv*.  WATKIJVS.  BuqusT 


vs. 


A  demand  for  conpensation,   in  consequence  of      Watkivs. 
slander,  is  not  contrary  to,  and  does  not  exclude  a 
demand  for  damages  for  false  imprisonment. 

The  law  makes  the  justice  of  the  peace  the  judge 
of  what  constitutes  a  contempt  of  his  authority,  and 
the  correctness  of  his  decision  cannot  be  examined 
collaterally  in  a  civil  suit. 

A  judge  is  not  answerable  civililer  for  an  error  in 
judgment,  so  long  as  he  acts  within  his  jurisdiction. 

Appeal  from  the  court  of  the  second  dis- 
trict, the  judge  of  the  third  presiding. 

The  petition  stated  that  the  defendant  had 
charged  the  plaintiff  and  his  wife  with  having 
stolen  from  him  certain  smoothing  irons,  in 
consequence  of  which  slander,  he  had  sustained 
damage  to  the  amount  of  one  thousand  dol- 
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%  Btftom  DUtrict.  lars;  and  further,  that  the  defendant,  assisted 
Jr*N^  '   by  one  Claiborne  Watkins,  had  wantonly  and 
BwrsT      unjustifiably  imprisoned  the  plaintiff,  in   the 
Watxihi.     &tocks,  for  which  last  injury  he  claimed  as 
damages  the  further  sum  of  two  thousand  dol- 
lars. 

The  defendant  excepted  to  the  petition  on 
the  ground  that, the  plaintiff  had  cumulated 
two  separate  and  distinct  causes  of  action 
against  him,  to  wit,  an  action  of  damages  for 
slander,  and  «lso  an  action  of  damages  for  false 
imprisonment. 

This  exception  was  overruled  ^by  the  court, 
and  the  defendant,  in  his  answer  to  the  merits, 
denied  that  he  had  accused  the  plaintiff  of  being 
a  thief;  but  admitted  that,  while  sitting  and 
•  acting  as  a  justice  of  the  peace,  he  had,  by  vir- 
tue of  his  authority  as  such,  granted  a  commit- 
ment for  the  space  of  two  hours  for  a  contempt 
of  court, which  was  executed  by  the  constable's 
confining  the  plaintiff  in  the  stocks,  there  being 
no  sufficient  jail  in  the  parish. 

At  the  trial,  the  plaintiff  offered  evidence  to 
prove  that  his  conduct  before  the  defendant,  on 
the  day  of  his  imprisonment,  was  decorous, 
and  that  he  was  guilty  of  no  contempt.  This 
evidence  was  objected  to  by  the  defendant,  on 
the  ground  that  magistrates  were  by  law  the 
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exclusive  judges  of  what  constitutes  a  con-  Eutera  District 

«...  1  mi  April,  1880. 

tempt  of  their  authority.  The  court  over- 
ruled the  exception,  and  permitted  the  evidence 
to  go  to  the  jury.  They  found  a  verdict  for 
the  plaintiff,  and  assessed  his  damages  at  one 
thousand  dollars.    The  defendant  appealed. 

{    Nxcholls,  for  the  appellant. 

Porter^  for  the  appellee,  contended  1st,  that 
there  was  no  error  in  the  finding  of  the  jury. 

2.  There  is  no  error  in  the  judgment  of  the 
court,  the  same  being  supported  by  the  verdict, 
and  the  evidence  which  was  submitted  to  the 
jury. 

3.  The  plaintiff  is  entitled  to  damages,  tlie 
appall  being  taken  for  delay. 

Porter,  J.  delivered  the  opinion  of  the 
court  .Two  causes  of  action  are  united  in 
the  petition  in  this  case,  one  an  allegation 
that  the  plaintiff  sustained  injury  by  the  de- 
fendant, falsely  and  maliciously  stating  that 
the  plaintiff  and  his  wife  had  stolen  smooth* 
ing  irons. 

The  other,  falsely  imprisoning  him  in  the 
stocks,  although  the  petitioner  had  been  guil- 
ty of  no  crime  or  misdemeanor  to  warrant 
such  an  outrage  on  his  person.    By  reason 
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Cistern  Dktnct  ofboth  these  injuries,  damages  are  alleged  lo 

JS.nril    1880 

C*-^-w '    be  sustained  to  the  amount  of  three  thousand 


Buqu.x      dollars. 

Watkiics. 


The  defendant  excepted  to  the  petition,  on 
the  ground  that  causes  of  action  incompatible 
with  each  other,  were  joined  in  it.  The 
court  overruled  the  exception,  and  did  not 
err  in  doing  so.  The  Code  of  Practice*  art. 
151,  contemplates  the  combining  in  the  same 
action,  different  matters,  unless  they  be  con- 
trary to,  or  exclusive  of  each  other.  We  see 
a  demand  for  nothing  in  the  claims  set  up  in  the  petition 

compensation  in 

consequence   of  which  could  produce  such  effect   A  demand 

•lander,   is    not 

•ontrary  to,  and  for  compensation  in  consequence  of  slander, 

does  not  exclude 

a  demand  for  da-  is  not  contrary  to,  and  does  not  exclude  a 

magea  sustained 

by  false  impris-  demand  for  damages  sustained  by  false  im- 

«nment 

prisonment. 

The  defendant  pleaded, ^/ir^  a  denial  that 
he  had  ever  accused  the  plaintiff  of  being  a 
thief. 

Second,  That  while  acting  and  sitting  as  a 
justice  of  the  peace,  the  plaintiff  was  guilty 
of  contemptuous  conduct  towards  him ;  and 
that,  in  consequence  thereof,  the  defendant, 
in  virtue  of  his  authority  as  justice  of  the 
peace,  did  grant  a  commitment,  by  which  the 
constable  was  directed  to  imprison  the  plain- 
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tiff  for  the  space  of  two  hours  in  the  jail,  or  Eastern  District. 

.   .  April,  1880. 

stocks,  there  being  no  jail  in  the  parish. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  one  thousand 
dollars.  The  defendant  moved  for  a  new 
trial,  which  was  refused,  and  he  appealed. 

Our  attention  has  been  principally  drawn 
in  this  court,  to  the  legality  of  the  order  by 
which  the  justice  committed  the  plaintiff  to 
the  stocks  for  a  contempt  of  his  authority 
Admitting  it,  however,  to  be  such  an  act, 
as  deprives  the  officer  of  the  defence  which 
arises  out  of  his  judicial  character,  so  long  as 
he  is  acting  within  the  jurisdiction  confided 
to  him,  we  are  still  compelled  to  examine  a 
bill  of  exceptions  which  is  found  on  record. 

The  plaintiff  offered  evidence  to  prove  that 
his  conduct  was  decorous  before  the  justice,  ™£J£^£ 
and  dial  he  was  guilty  of  no  contempt.  To  whtciJThi^Uw 
this  testimony  the  defendant  objected,  but^JSS 
without  success.  The  court  admitted  it,  and  i^ctnSfofto 
he  took  a  bill  of  exceptions.  StthW 

In  going  into  this  inquiry,  we  think  the  judge  ^j^j^^y  »*«fi| 
erred.    By  the  1154  article  of  the  Code  of 
Practice,  a  justice  of  the  peace  may  punish  for 
a  contempt  of  his  authority  by  an  imprison- 
ment not  exceeding  twenty-four  hours.    Now 


Whether  then 


136  CASES  IN  THE  SUPREME  COURT 

Eastern  District,  whether  there  was  a  contempt  or  not,  is  a 

J+s^%s  '  question  of  which  the  law  makes  the  justice 

BvqusT      0f  ti^  peace  the  judge,  as  much  so,  as  whether 

WATxiMt.     or  not  B  pjaintiff  proves  the  debt  in  which 

the  justice  condemns  the  defendant,  and  the 

correctness  of  his  decision  cannot  be  exam* 

ined  collaterally  in  a  civil  suit. 

.  .  ,    .      .     There  is  another  ground,  on  which  the 

A  judge  is  not  °  7 

snjwermbie  dviu  evidence  was  improperly  admitted.    A  judge 

tier  for  an  error  ■       r      J  J      o 

in  judgment,  so  ig  not  answerable  civUUer.  for  an  error  in 

long  «•  he  acts 

5ctlon.hii  ***"  judgment,  *°  *ong  as  he  ac^  within  his  juris- 
diction. And  that  he  had  jurisdiction  in  re- 
lation to  contempts  is  not  denied.  See  5 
Johnson,  <>m.  9fti<Z,394.  2  Bay  Reports. 
1  Day's  cases  in  erro*9  315.  1  Lord  Ray- 
mond's Reports, 454.  10  Coke, 68.  2n.s. 
649. 

Reserving,  therefore,  the  question,  whether 
the  defendant,  by  ordering  the  plaintiff  into 
the  stocks,  in  a  parish  where  there  was  no 
jail  to  confine  him,  so  acted  out  of  his  juris- 
diction as  to  make  him  responsible  in  dama- 
ges to  the  plaintiff,  we  are  of  opinion  that  the 
inquiry  into  the  existence  of  the  contempt, 
was  erroneously  gone  into,  and  as  we  do  not 
know  what  effect  it  may  have  had  on  the  minds 
of  the  jury  when  they  appear  to  hare  given 
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heavy  damages,  we  think  the  case  should  be  -Eastern  District, 
remanded.  v^v-%^ 

It  is  therefore  ordered,  adjudged,  and      Buqubt 

decreed,  that  the  judgment  of  the  district     ''**«»■• 
court  be  annulled,  avoided  and  reversed,  and 
it  is  further  ordered,  adjudged  and  decreed, 
thatthe  cause  be  remanded  for  a  new  trial) 
the  appellee  paying  the  costs  of  the  appeal. 


VOMtLDSOJTvi.  W1NTEA.  t  m«? 

The  lenttnee  of  a  court  of  probate,  ordering  the 
execution  of  a  wiD,  is  prima  facie  evidence  of  its  having 
been  duly  proved. 

Whether  in  regard  to  sheriff's  deeds  as  the  law  sup- 
poses the  original  to  be  delivered  up  by  the  record- 
ing officer,  a  copy  be  evidence  until  the  original  be 
accounted  for?  Querc. 

/A  sheriff's  deed,  without  a  judgment,  confers -no 
title. 

If  the  records  of  a  court  of  justice  be  lost,  second- 
ary evidence  may  be  received,  and  if  written  copies 
Bo  not  exist  of  them,>their  contents  may  be  proved 
by  parol  testimony. 

It  is  a  sound  principle  of  construction  never  to  con- 
sider laws  as  applying  to  cases,  which  arise  previous  to 
their  passage,  unless  the  legislature  declared  such 
to  be  their  intention. 

Appeal  from  the  court  of  the  second  dis- 
trict, the  judge  thereof  presiding* 

This  was  a  petitory  action,  in  which  both  par- 

ties  set  up  title  to  the  land  in  controversy. — 
voCn  i.  18 
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Eastern  District.  The  plaintiff*  claimed  as  universal  heir  under 

April,  1830. 

v^v'w      the  will  of  her  deceased  husband,  Donaldson, 
Dokaldsok    wh0^  jt  appeared,  bought  the  lots  in  question,  in 

Wwtm.  18o6.  The  defendant,  by  virtue  of  a  sheriff's 
sale  which  purported  that  the  disputed  premises 
were  sold  in  1816,  as  the  property  of  Donald- 
son, at  "the  suit  of  the  undertaker  of  roads  and 
levees,"  to  one  Walker  Gilbert,  under  whom 
the  defendant  claimed. 

In  the  sale  to  Gilbert,  the  sheriff  recites  that 
he  sells  by  virtue  of  an  order  to  him  directed,  and 
the  parish  judge  testified  that  he  had  the  property 
advertised  and  sold  according  to  law;  but  it  ap- 
peared on  the  trial,  that  no  judgment  bad  been 
obtained  against  Donaldson,  nor  was  there  any 
proof  that  such  a  suit  had  ever  existed* 

Several  bills  of  exceptions  were  taken  on  the 
trial,  and  are  very  fully  considered  in  the  opin- 
ion of  the  court.     . 

The  judge  below  decreed  that  the  plaintiff 
recover  the  land,  but  gave  judgment  against 
her  for  the  value  of  the  improvements  made  by 
defendant.     The  plaintiff  appealed. 

McCaleb,  for  the  appellant,  made  the  follow- 
ing points: 

1.  The  objection  taken  by  the  defendant  to  the 
plaintiff's  right  to  sue,  cannot  be  maintained;  for 
the  will  of  her  deceased  husband  makes  her  uni- 
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versal  heir,  and  this  will  was  a  nuncupative  Eastern  District. 
will  under  private  signature  duly  made  and      ^^/ 
proved.    Old  Code,  p.  228,  art.  96,  p.  242,    Do* ammo* 
art.  153, 155,  157.  Www. 

2.  Having  a  right  to  sue,  the  next  inquiry 
will  be,  what  title  does  the  plaintiff  exhibit  to 
the  land  or  lots  in  controversy.  Her  titles  are 
conclusive — see  two  acts  of  sale  to  Wm.  Don- 
aldson, dated  in  1806. 

3.  The  plaintiff  having  shown  a  good  title 
to  the  lots  must  recover,  unless  the  defendant  * 
can  prove  that  she  has  become  legally  divested 
of  that  title.  Her  title  (says  the  defendant)  has 
been  divested  by  a  deed  of  conveyance  made  by 
the  sheriff  of  the  parish  of  Ascension,  to  Wal- 
ker Gilbert.  To  this  sale  the  plaintiff  replies 
that  it  was  illegal  and  null*  on  the  following 
grounds,  viz. 

1.  Because  the  defendant  has  not  shown  by 
legal  proof,  that  such  sale  was  made  in  strict 
conformity  to  the  provisions  of  the  law.  If  un- 
der the  regulations  of  the  Police  Jury,  the  pri- 
or formalities  to  be  observed  in  adjudicating 
lands  or  lots,  are  found  in  the  following  sections 
and  laws.  2  M.  D.  p.  586,  sec.  1—3  M.  D 
302,  sec.  22— #M.  n,  s.  455—3  M.  p.  290, 
sec  7,  acts  of  1816—2  M.D.  602,  sec  23, 24, 
29,  37, 38, 39. 
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KaBtern  District.      These  prior  formalities  must  be  pursued  br~ 

v^C^w  *    fore  plaintiffs  land  could  be  sold,  and  she  has  a 

1)0,1  w*10*    r*B*|t to  demand  that  defendant  show  by  proof, 

Wihtm.      that  they  were  pursued    4  Cranch,  403—4 

Wheaton,  77— S  Wheaton,  116—4  Martin, 

54—6    Wheaton,  119—9  Martin,    489—8 

Wheaton,  681—10  Martin,  308— 11  Martin-, 
706—4  n.  s.  456. 

The  proof  offered  was  illegal  and  insufficient, 
and  was  properly  excepted  to,  no  loss  of  re- 
cords was  established,  and  parol  testimony 
ought  not  to  have  been  received 
The  sale  to  Gilbert  was  not  good  proof,  being 
the  copy  as  recorded  en  the  book  of  record  of 
sheriffs9  sales  of  the  parish  of  Ascension.  The 
original  bill  of  sale  should  have  been  produced. 
2  M.  D.  387—1  M.  n.  s.  189^—5  n.  s.  500—4 
n.  s.  471— n.  C.  C.  article,  2255, 2256,  2258, 
2415. 

Watts,  for  appellee. 

1.  The  plaintiff  did  not  make  out  in  proof 
the  tide  set  up  by  her  to  the  lands  claimed,  and 
ought  to  have  been  nonsuited  or  judgment 
given  for  defendant. 

2.  On  the  evidence  produced  the  defendant 
ought  to  have  been  adjudged  owner  of  the 
land. 
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3.  But  if  the  court  should  not  so  decree,  Eastern  District 

.,      April,  1M0. 

then  he  says  that  there  is  not  any  error  m  said  wvw 

judgment  as  against   plaintiff  appellant,  and  Doir^to,v 

prays  that  the  judgment  appealed  from    be  Wl*«»- 
affirmed  with  costs. 

Porter  J.  delivered  die  opinion  of  the 
court  The  plaintiff,  as  universal  heir  of  the 
late  Wm.  Donaldson,  claims  from  the  de- 
fendant, a  number  of  lots  in  the  town  of  Don- 
aldsonville,  which  she  alleges  to  be  her  pro- 
perty. 

The  defendant  admits  he  is  in  possession 
of  the  land  mentioned  in  the  petition,  but  de- 
nies that  the  plaintiff  has  any  right  under  the 
willofDon&ldson. 

He  also  sets  up  tide  under  a  purchase  from 
Walker  Gilbert,  w|io  bought  at  a  sale  made 
by  the  sheriff  of  the  parish  of  Ascension,  un- 
der an  execution  or  order  of  seizure  bearing 
date  the  day  of  1816,  issued  by 

the  judge  of  said  parish,  for  a  duty  legally  as- 
sessed on  said  lands  of  six  hundred  and  eigh- 
ty dollars  for  the  making  a  levee  in  front 
thereof  on  the  Bayou  Fourche. 

And  he  pleads  the  prescription  of  three, 
five,  and  ten  years.  And  prays  that  if  he  be 
evicted,  the  plaintiff  shall  be  decreed  to  pay 
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Dirfrict.  him  two  thousand  five  hundred  dollars,  the 
value  of  improvements  put  bj  him  on  the 
premises. 

Several  bills  of  exceptions  were  taken  on 
the  trial. 

The  first  was  to  the  introduction  of  Do- 
naldson's will  in  evidence.  It  was  objected 
to  on  the  following  grounds:— 

1.  That  it  should  have  been  signed  by 
five  witnesses,  not  including  Livingston. 

3.  That  it  was  not  proved  according  to 
law  nor  ordered  to  be  executed. 

The  will  concludes  in  these  words : u  which 
has  been  dictated  by  me  to  Edward  livings- 
ton,  one  of  the  witnesses  thereof,  written  by 
him  in  ray  presence,  and  declared  as  my  last 
will  and  testament,  in  the  presenoe  of  the 
other  witnesses,  who  have  signed  the  same 
this  28th  of  August  1813,  signed  tt William 
Donaldson*  Acknowledged  and  delivered 
by  the  said  testator  to  be  his  last  will  and 
testament  in  our  presence,"  signed,  "George 
W.  Dewees,  Richard  Relf,  Benjamin  Mor- 
gan, Edward  Livingston,  Waters  Clark." 

By  the  provisions  of  the  Old  Code  in  force 
at  the  time  this  will  was  opened  it  is  declared 
to  suffice  for  the  validity  of  a  nuncupative  act 


Afrii,  1830. 
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under  private  signature,  that  the  testator,'  in  E^Dtekc. 

the  presence  of  five  witnesses,  "presents  the 

paper  on  which  he  has  written  his  testament, 

or  caused  it  to  be  written  oat  of  their  pre* 

sence,  declaring  to  them  that  that  paper  con* 

tained  his  last  will.*' 

It  is  contended  the  will  offered  here  is  of 
no  effect,  because  it  does  not  appear  that  it 
was  presented  to  all  the  witnesses  at  the  same 
time,  nor  signed  in  presence  of  them,  nor 
that  the  witnesses  signed  in  presence  of  each 
other. 

The  proof  on  which  the  testament  was  ad* 
mined  to  probate  consisted  of  the  oath  of  three 
of  the  witnesses,  who  declared  that  it  towas 
made  at  die  instance  and  under  the  direction 
of  the  late  Wm.  Donaldson,  deceased,  at  New 
Orleans,  the  27th  instant,  is  the  same  that  the 
late  William  Donaldson  caused  to  be  written 
in  his  presence,  by  Mr.  Edward  Livingston, 
on  the  38th  August,  anno  domUti,  1813,  and 
also,  that  they  recognized  their  signatures  as 
well  as  that  of  the  testator,  given  in  their 
presence,  at  the  foot  of  the  said  last  will, 
and,  which  the  said  William  Donaldson  told 
them  was  such,  his  last  will  and  testament,  for 
the  purpose  therein  mentioned. 
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Ewtmi  DMtfct.     The  proof  is  literally  that  reqaired  by  the 
w^nw     157th  article  of  the  Code  for  the  admission  of 
Do»Ai.0.ojr    the  will  to  probata    The  whole  proceedings 
WllfTKa*      by  the  court  which  ordered  the  execution  of 
of!eourTor££  k  appears  to  be  regular,  and  io  conformity 
tSTaMi^  w**  kw.    The  sentence  therefore  is  prima 
f^t^^Tocf***  **  teas*  binding  on  all  persons.    Whe- 
Mylpraf«Lb6€<l  *er  li  *  not  conclusive,  may  be  doubted, 
a  hot  it  is  unnecessary  to  examine  that  question, 
for  no  proof  was  adduced  on  the  trial  to  con- 
tradict the  evidence  on  which  the  probate 
was  granted. 
There  are  four  bills  of  exceptions  taken  by 

the  plaintiff  The  points  of  law  presented  by 
them,  appear  to  us  correctly  decided  by  the 
judge  in  the  first  instance.  There  is  only  one  of 
them  which  requires  particular  examination. 

The  bill  of  exceptions  states  that  the  defend- 
ant having  introduced  in  evidence  the  deed 
of  sale  of  the  sheriff  of  the  parish  of  Ascen- 
sion, to  Walker  Gilbert,  recorded  in  the  book 
of  records  of  sheriffs'  sales  of  the  parish  of 
Ascension,  the  plaintiff  objected  to  its  admis- 
sion, Sec  &c 
mutter  u  i*.     If  dre  instrument  offered  was  a  copy,  there 
Sil,10  Jf9^  was  error  in  admitting  it    The  law  in  regard 
<*£Su7£  d*  to  sherifls9  deeds  supposes  the  original  to  be 


* 
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delivered  up  by  the  recordiDgofficer,and  until  Bwtan  Dutnct. 

jipirtlf  1880* 

it  is  accounted  for,  the  copy  is  inferior  evi*      s^rs+s 
dence.  But  we  cannot  gather  from  the  excep-    Doif  ^D80W 
tion  taken  in  this  case,  whether  it  was  the      WlWT**' 
original  which  had  been  recorded,  or  a  copy  1%£^&£?9 
from  the  record  which  was  offered  by  the  de*  den^Jta  a» 
fendanU    As  it  was  the  duty  of  the  plaintiff  to  S   toi- 
bring  up  the  facts  in  such  a  manner  as  to  ena»  Qtler'' 
ble  us  to  decide  whether  there  was  error  or 
not,  she  cannot  have  the  cause  remanded,  or 
the  decision  of  the  court  below  overruled. 

The  court  below  thought  that  the  sheriff's  JuSff  wS 
deed,  without  a  judgment  did  not  support  the  J££  qoaftw  no 
defendant's  right  to  the  land,  and  in  that  opin- 
ion we  concur. 

We  are  not  to  be  understood  in  giving  our 
assent  to  the  conclusion  of  the  judge  below, 
to  do  so  on  one  of  the  grounds  on  which  its 
correctness  has  been  assailed  here.    If  the    #  the  wcordj 
records  of  a  court  of  justice  be  lost,  we  see  ^^J!! 
no  reason  why,  after  their  existence  and  loss  mIhSb  waived- 
are  established,  that  the  next  best  evidence  "es'foaoteiist 
which  the  nature  of  the  case  is  susceptible  ^ntlntTiiay  bo 
of  should  not  be  received,  and  if  written  fUStSJ^  par° 
copies  do  not  exist  of  them,  the  contents 
may  be  established  by  parol  testimony.  But 
for  obvious  reasons,  this  proof  should  be  re- 
vol.  i.  19 


DoifALDf09 

Win  tex. 
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Eastern  District,  ceived  with  great  caution;  and  in  the  case 

befor^  us  it  is  far  from  satisfactory.  The 
keepers  of  the  records  in  which  the  proceed- 
ings should  have  been  preserved,  testify  not 
only  to  the  non-existence  of  any  such  suit 
among  them,  but  they  also  declare  that 
none  such  is  found  on  the  docket  or  minutes 
which  have  been  kept  of  the  legal  proceed- 
ings in  the  parish.  The  sheriff  recites  in 
the  conveyance  that  he  sold  by.  virtue  of  an 
order  to  him  directed,  without  saying  from 
what  court  or  judge  that  order  emanated. 
None  of  the  witnesses  prove  that  a  judg- 
ment or  decree  was  regularly  entered  up. 
The  parish  judge  comes  nearer  it  than  any 
other,  and  he  goes  no  further  than  to  swear 
"that  he  had  the  works  advertised  and  sold 
at  public  sale  according  to  law — that  all 
the  formalities  required  by  law  were  com- 
plied with." 

In  decreeing  the  defendant  to  restore  pos- 
session of  the  premises  to  the  plaintiff,  the 
court  directs  that,  previous  thereto,  the 
latter  should  pay  to  the  former  six  hundred 
and  eighty  dollars,  the  amount  made  out  of 
the  sale  and  applied  to  the  payment  of  the 
testator's  debts,  together  with  the  sum  of  two 
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thousand  dollars,  the  value  of  the  improve-  Eastern  district. 
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ments  made  by  the  defendant  on  the  land. 

The  first  part  of  this  direction  was  clearly 
correct  and  requires  no  observations  from  the 
court.     The  justice  and  legality  of  the  other 
has  been  impugned  principally  on  the  ground 
that  allowance  was  not  made  in  favor  of  the 
plaintiff  for  the  fruits  made  from  the  soil  since 
the  institution  of  the  suit;    at  which  time 
it  is  asserted  be  ceased  to  be  in  good  faith. 
This  position  we  think  incorrect.  The  defend- 
ant entered  into  possession  of  the  premises 
long  before  the  passage  of  the  law  which 
made  good  faith  cease  with  the  institution  of 
the  suit    It  is  a  sound  rule  of  construction  pnndpie^"™- 
never  to  consider  laws  as  applying  to  cases  TS™**™™ 
which  arise  previous  to  their  passage,  unless  "^^^  £ 
the  legislature  have  in  express  terms  declared  Se^pZ^ 
such  to  be  their  intention.    If  that  declara-  J^J  ^flkt 
tion  had  been  made  in  this  instance,  a  serious  thtir  ku^iol^ 
question  would  have  arisen  as  to  their  power 
to  do  so.    They  have  no  right,  perhaps,  to 
add  to  the  obligations  or  responsibility] which 
flowed  from  the  contract  at  the  time  the  de- 
fendant  made  it,  or  abridge  any  of  the  rights 
which  it  conferred.    At  the  time  the  de  fen  fl- 
an t  made  the  purchase  and  entered  into  pos- 
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Eastern  District,  session,  he  did  so  bona  fide,  and  as  a  conse* 
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qoence  of  his  good  faith  he  had  a  right  to 
make  the  fruits  his  own,  until  his  bad 
faith  was  established  by  the  law  as  it  then 
stood.  If  he  had  a  right  then  to  contest  a 
demand  for  the  property  with  the  privilege  of 
making  the  fruits  his  own,  it  would  seem  that 
a  subsequent  law  cannot  change  his  responsi- 
bility? and  say  that  he  shall  not  exercise  that 
right  unless  he  loses  the  fruits.  This  case 
cannot  be  satisfactorily  distinguished  from 
that  of  Brawn  vs.  Thompson,  6M.n.s.  426. 

Taking  the  defendant's  obligation  to  res- 
tore the  kfruits  by  the  provisions  of  the  Old 
Code,  we  think  the  sale  from  White  to  him 
made  him  a  possessor  in  good  faith,  and  we 
believe  he  continued  so  until  the  decision  of 
the  case  in  the  district  court. 

We  think  the  judgment  below  meets  the 
equity  and  justice  of  the  case,  and  is  sup- 
ported by  the  evidence  in  relation  to  the  val- 
ue of  the  improvements. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 

On  a  rehearing,  Porter,  l[  delivered  the 
opinion  of  the  court. 

This  case  was  argued  and  decided  at  last 
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May  term,  but  doubts  having  arisen  in  the  E&ttem  District. 
mind  of  the  court,  as  to  the  correctness  of  its     ^J^J0' 
decision  in  relation  to  a  claim  for  fruits,  since    DoH A1f ,0* 
the  inception  of  the  suit,  a  re-hearing  was  di-      Wiittm. 
rooted. 

The  other  points  made  in  the  cause,  need 
not  be  examined.  They  appear  to  have  been 
correctly  decided. 

The  purchase  was  made  under  the  first 
Civil  Code,  and  must  be  governed  by  it  The 
With  article  of  that  work  480,  declares,  that 
the  bona  fide  possessor  must  restore  the  fruits 
which  he  reaps  after  the  demand.  In  the  case 
otDaguin  vs.  Corin,  we  lately  decided,  that 
this  expression  of  the  legislative  will  was  too 
clear  and  unequivocal,  to  afford  room  for  in- 
terpretation.   8  Martin,  n.  & 

A  point,  however,  not  made  in  that  case, 
has  been  raised  in  this.  The  3416  article  of 
the  La.  Code,  it  is  said,  gives  the  right  to  the 
possessor  in  good  faith,  to  retain  the  property 
until  he  is  paid  for  his  improvements;  and 
until  he  is  paid  for  them,  he  is  not  in  default 

Perhaps  there  might  be  some  force  in  this 
position,  if  the  defendant,  so  soon  as  suit  was 
commenced  against  him,  had  offered  to  sur- 
render the  property  on  being  paid  for  his  im- 
provements.   But  where  he  resists  the  de- 


150  CASES  IN  THE  SUPREME  COURT 

Eutem  District,  mand  of  the  owner,  puts  his  title  at  issue,  and 

April  1 1830. 

n^-v^w     contests  it,  the  plaintiff  has  not  the  means  of 
Donaldson    obtaining  possession  on  tendering  the  value 

Winter.  Qf  ^  improvements.  At  the  time  the  pro- 
vision in  our  former  code  was  enacted,  in  re- 
lation to  fruits,  that  principle  which,  by  the 
3416  article  of  the  La.  Code,  now  makes  a 
part  of  our  positive  legislation,  existed  in  our 
jurisprudence*  With  a  knowledge  of  its  ex- 
istence, the  law  maker  established  no  distinc- 
tion between  the  possessor  who  had  placed 
improvements  on  the  property,  and  him  who 
had  not,  and  yfe  cannot  distinguish  where  the 
legislator  has  not 

The  amount  of  the  fruits  is  the  next  inqui- 
ry. The  defendant  was  not  required  to  ren- 
der an  account  of  those  he  had  reaped  or 
gathered.  No  evidence  is  given  on  the  part 
of  the  plaintiff  of  the  crops  made.  We  must 
therefore  recur. to  the  estimation  given  by  the 
witnesses  of  the  value  of  the  rent.  One 
swears  it  is  worth  five  hundred  dollars  a 
year,  but  the  weight  due  to  his  testimony  is 
greatly  impaired  by  an  acknowledgment 
drawn  from  him,  that  he  rents  five  times  the 
quantity  adjoining,  for  two  hundred  and  fif- 
ty dollars  annually.  And  admitting  his  lease, 
which  is  for  twenty  years,  to  be  worth,  as  lie 
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make  the  rent  not  quite  one  dollar  and  fifty     v^v~%^ 
cents  an  arpent.    Another  witness  swears  the    Dolf  ALM0W 

V9% 

land  sued  for,  is  worth  from  one  dollar  fifty     w,***»* 
to  two  dollars  an  arpent  yearly.    We  will 
take  the  latter  sum  which  makes  die  amount  of 
one  hundred  dollars  a  year  to  be  paid  by  the 
defendant  since  the  institution  of  the  suit 

The  sale  at  which  the  defendant  purchas- 
ed, was  made  to  pay  for  a  levee  which  the 
police  jury  bad  ordered  on  the  premises. 
The  court  below,  by  its  judgment,  decreed, 
that  the  plaintiff  must  pay  this  sum  before 
she  recovered  possession.  The  correctness 
of  the  decision  is  impugned  on  the  ground, 
that  the  petitioner  is  also  obliged  to  restore 
the  value  of  the  improvements,  and  that  the 
levee  is  included  in  the  estimation  made  of 
them.  With  the  judge  below,  we  think  the 
evidence  shows  the  improvements  to  be 
worth  two  thousand  dollars,  independent 
of  the  levee,  and  that  no  error  was  commit- 
ted in  directing  the  plaintiff  to  return  money 
which  had  been  applied  to  the  benefit  of  the 
succession,  under  which  the  plaintiff  claims. 

The  improvements,  and  the  money  paid 
by  defendant,  amount  to  two  thousand  six 
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Sutom  Dktrict  hundred  and  eighty  dollars.    From  this, 

Jferdb,  18S0*  °     ' 

must  be  deducted  two  years  and  eleven 
months  rent — two  hundred  and  ninety-two 
dollars  and  sixty-six  cents — The  balance  is 
two  thousand  three  hundred  and  eighty* 
eight  dollars  and  thirty-three  hundredths  of 
a  dollar. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district 
court  be  annulled,  avoided  and  reversed, 
and  it  is  further  ordered,  adjudged,  and  de- 
creed, that  the  plaintiff  do  recover  posses- 
sion of  the  premises  set  forth  in  the  petition, 
and  it  is  further  ordered,  that  no  writ  issue 
to  put  the  plaintiff  in  possession  until  she 

pay  the  defendant  the  sum  of  two  thousand 
three  hundred  and  eighty-eight  dollars  and 
thirty  three  hundredths  of  a  dollar;  it 
is  further  ordered,  that  unless  the  sum 
decreed  to  Gabriel  Winter,  for  improve- 
ments is  paid  to  him  within  two  months  from 
the  date  of  this  decree,  said  Gabriel  Winter 
is  authorized  to  take  out  execution  against 
the  plaintiff  C.  D.  Donaldson  for  the  same; 
and  it  is  further  decreed,  that  the  defendant 
pay  costs  in  both  courts. 


^j    * 
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Eastern  District. 
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The  rule  that  in  doubtful  cases,  the  presumption  is, 


Poydrai 


that  a  testator  intended  to  dispose  of  his  property  in        Poydras 
conformity  with  the  dispositions  of  the  law,  is  appli- 
cable only  when  the  dispositions  of  the  testator  are  ltl  j3|( 
so  confused  and  uncertain,  that  no  effect  can  be  given 
to  them,  and  which  would  of  necessity  leave  the  dis- 
tribution of  his  property  to  the  operation  of  the  law. 

Appeal  from  the  court  of  probates  of  the 
parish  of  Point  Coupee. 

The  plaintiff,  a  legitimate  daughter  of  a  de- 
ceased nephew  of  the  late  J  u lien  Poydras, 
claimed  to  be  recognized  as  an  universal  legatee 
under  the  will  of  her  deceased  grand  uncle,  by 
which  his  nephews  and  nieces  were  called  to 
the  inheritance  of  his  succession. 

The  late  J  u lien  Poydras  trad  two  nephews 
and  eleven  nieces,  the  children  of  his  three  bro- 
thers and  one  sister. 

One  of  the  nephews,  the  father  of  Leocadie, 
died  previous  to  the  date  of  the  will  of  Ju- 
lien  Poydras,  leaving  no  other  issue  but  his 
daughter  Leocadie. 

The  testator  in  his  last  will  declares  that  he 
has  neither  ascendants  nor  descendants.  Tha* 
he  leaves  only  nephews  and  nieces,  the  children 

VOL.  L  SO 
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Eastern  District,  or  offspring  of  his  three  brothers  and  of  his 
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sister. 

To  these  nephews  and  nieces  he  bequeathed 
the  whole  of  his  estate,  after  deducting  the  pe- 
culiar legacies  described  in  the  will. 

The  plaintiff  contended  that  her  daughter, 
Leocadie,  the  grand  niece  of  the  Jestator,  ought 
to  be  comprised  among  his  universal  legatees,  on 
an  equal  footing  with  his  eleven  nieces  and  his 
surviving  nephew. 

This  claim  was  resisted  by  the  twelve  above 
legatees,  and  the  court  below  gave  judgment  in 
their  favor.    The  plaintiff  appealed. 

Seghers,  for  the  appellant,  relied  upon  the 
following  authorities: 

1.  La  connaissance  de  la  volenti  du  testateur 
tie  doit  pas  etre  tirSe  des  conjectures  extrinse- 
ques;  on  doit  la  prendre  du  testament  et  des  dis- 
positions qu'il  renferme.  Furgole,  traitt  des 
test.  vol.  2,  ch.  7,  sec.  6,  p.  353. 

'4We  must  not  decide  from  one  single  pas- 
"sage  of  a  will,  but  by  combining  what  pre- 
"cedes  and  follows,  and  from  the  whole  tenor 
"and  contents,  and  after  the  instrument  has 
"been  thoroughly  examined,  sifted  and  weigh- 
ted in  all  its  parts.  Et  non  ex  uno  versu  testa- 
umenti  jus  did  oportcre,  sed  ex  antecedentibus 
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"et  consequentibus  perpetuoque  tenor e  et  per-  EasleIti  DUtrict. 
upetua  continentia  ejus,  scriptura  omnibus  ex       p 
"partibus  considerata,  perpentata,  perpensa, 
CujasvoL  1,  cons.  51,  fol,  704,  La  .B. 

2.  Under  the  name  of  children  are  compre- 
hended not  only  the  children  of  the  first  degree, 
but  the  grand  children,  great  grand  children, 
and  all  other  descendants  in  the  direct  line.  See 
Louisiana  Code,  art.  3522,  no.  14.  Libero- 
rum  appellatione  nepotes  et  pronepotes,  eosque 
qui  ex  his  descendunt  continentur,  L.  220  ff. 
de  verb,  signification.  Merlin,  rep.  tie  Jurisp. 
verbo  enfant,  torn.  4,  p.  62 1. 

The  same  rule  applies,  whether  the  testator 
calls  his  own  children  or  whether  it  is  a  collate- 
ral, an  uncle  for  instance,  who  speaks  of  the  chil- 
dren of  his  brothers  and  sisters,  or  other  rela- 
tives,    J^urgole,  torn.  2,  p.   431.      Merlin 
Rep.  de  Jurisp.  voL  4,  p.  622,  verbo  enfant  and 
Merlin  again  quest,  de  droit  vol,  2,  Verbo  en- 
fant, §1.  where  he  reports  a  decree  of  the  par- 
liament of  Dijon  of  the  9th  December,  which  is 
exactly  in  point  "Les  dernieres  volontes  sont 
"susceptibles  (Tune  interpretation  large  et  on 
udoii  principalement  s9 attacker  h    faouvrir 
€€quelle  a  ete  la  volonte  du  testateur.    In  testa- 
"mentisipleniusvoluntates  testatorum interprc- 
€itantur.  Ll2ff.de  reg.  jur.   In  ambiguis  ora- 
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qui  eas protuliss  et  L.96ffl  de  R.  T.  Pothier 
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When  the  case  is  doubtful,  it  is  always  to  be 

4 

supposed  that  the  testator  intended  to  comply 
with  the  provisions  of  the  law  and  to  refer  to  it. 
In  dubio,  testator  videtur  se  conformarc  cum 
legis  disposition  et  ad  earn  se  referre.  Gomez 
ad  leg,  Tauri.p.  79,  no.  9. 

Mathews,  J.  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  this  case  intervened  in  a 
suit,  which  was  pending  before  the  court  be- 
low, between  the  defendants  and  the  testa- 
mentary executors  of  the  late  Julien  Poy- 
dras. 

She  claims  that  her  daughter  and  pupil 
shall  be  admitted  as  one  of  the  universal  le- 
gatees of  her  grand  uncle,  who  died,  leaving 
a  will  or  testament,  by  which  bis  nephews 
and  nieces  are  called  to  the  inheritance  of 
the  greater  portion  of  his  succession,  to  take 
by  equal  shares. 

The  ,court  of  probates  gave  judgment 
against  her  pretensions,  from  which  the  pre- 
sent appeal  was  taken. 
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on  the  interpretation  or  construction  which 
ought  to  be  given  to  the  context  ofthe  testa- 
ment, and  the  degree  of  consanguinity  in 
which  the  claimant  stands  to  her  deceased 
relation,  the  testator. 

The  clauses  of  the  testament  from  which 
the  intention  of  the  deceased  must  be  dedu- 
ced are  the  preamble,  and  that  bj  which  the 
testator  disposes  of  the  generality  of  his 
property. 

They  are  expressed  in  the  terms  follow- 
ing:— 

After  stating.ihe  place  of  his  birth  and  his 
parentage,  and  that  he  was  never  married, 
the  testator  declares  "Je  me  trouve  n' avoir  ni 
44  ascendants  ni  descendants.  Je  ri*ai  quedes  ne* 
44  vcux  et  niices,  enfant  de  mcs  trots  frbres,  Fran- 
«  goisfiodfroi  et  Claude  Poydras^  etdema  sctur 
"  ainte,  qui  se  sont  maries  et  du  manage  des- 
44  quels  sont  issus  et  existans  mes  susdits  neueux  et 
44  nieces f  qui  sont  tous  rtsidens  en  France  a  Vex- 
44  ception  de  mon  neveu  Benjamin  Poydras,  ha- 
44  bitant  proprietaire  de  la  Paroisse  de  la  Potnte 
44  Coupie  dans  cet  Etat  de  la  Louisiane." 
Immediately  after  this  preamble,  are  found 
several  specific  legacies,  and  then  the  gen* 
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Eastern  District  eral  bequest  of  all  the  residue  of  all  his 

estate,  which  is  thus  expressed : 

44  Tous  les  legs  susdits  que  je  mens  <T6tablir, 
"  prealablement  payis  et  aquitUs,je  Rgue  a  mes 
a  neveux  et  nieces  existants  et  venus  des  mart  a- 
44  ges  de mes  trots  freresetde ma saeur  susdtfsfy 
44  dictdfo,  la  generality  des  biens  de  touts  nature 
44  gueje  de  laisserai  au  jour  de  mon  dices  en  queU 
44  que  lieu  qu'ils  soient  trouvis  ou  situSs,  les  eta- 
44  blissant  mes  legataires  universels,  par  portions 
44  igales entre  mes dits  neveux  8r  nieces" 

The  evidence  of  the  case  shows  that  at 
the  time  of  the  decease  of  the  testator,  there 
were  living  or  in  existence,  gne  nephew  and 
eleven  nieces,  related  to  him  in  the  first  de- 
gree, children  of  his  three  brothers  and  one 
sister,  also  the  present  plaintiff,  a  niece  in 
the  second  degree,  who  claims  a  part  of  the 
succession  as  representative  of  her  father, 
who  was  nephew  to  the  deceased  JulienPoy- 
drae,  and  who  died  before  the  testator,  and 

before  the  opening  of  his  succession. 

In  support  of  the  pretensions  of  the  ap- 
pellant, her  counsel  has  attempted  to  intro- 
duce several  general  principles  and 
rules,  in  relation  to  the  interpretation  of  tes- 
taments,  as  established  by    the  Roman, 
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French  and  Spanish  laws:— 1.  The  intention  Eastern  Dbtriet. 
of  the  testator  most  be  pursued,  rather  than     "*CJ^^' 
the  literal  meaning  of  the  words  used  in  the      p«»bai 
bill — Vokintatem  potius  quam  verba.  2.Tes-      *?«»*• 
laments  should  receive  a  full  and  favorable 
construction— Pleniu*  el  benigne.     3.  Their 
whole  contents  should  be  carefully  examined, 
in  connexion  with  the  preamble.  4.  In  doubt- 
ful cases,  the  interpretation  of  the  dispositions 
should  conform  Jo  the  probable  intention  of 
the  testator.    Finally,  that  when  doubts  ex- 
ist, the  presumption  is,  that  the  testator  in- 
tended to  make  his  will,  in  conformity  to  the 
dispositions  of  law  relative  to  inheritances,  $c. 
Quia  in  dubus,  testator  videtur  se  confor- 
mant cum  legis  disposilione  et  ad  earn  se 
referre. 

These  rules  of  interpretation,  appear  to  be    The  rule  that 

.         ,.,,..       k  doubtful  caws 

proper,  and  are  sanctioned  by  the  authorities  the  presumption 

.  r  ii,  that  a  testator 

cited  in  support  of  them.    But  it  would  be  intended  to  dis- 

,      m  pose  of  his  pro- 

dimcult  to  find  an  application  for  the  last,  Perty  "  confor- 

»    rr  n  mity    with    the 

unless  in  a  case,  where  the  dispositions  of  a  °>po«tioM    of 

>'  *  the  law  in  eases 

testament  are  so  extremely  confuse  and  un-  of  kt***^  » 

tt  J  applicable     only 

certain,  that  r.6  effect  could  be  given  to  them ;  **ere  *K djBP°- 

,J  .  sitionsofthetcs- 

which  would  of  necessity  leave  the  distribu-  utor  •*•  •© con- 

t  m  fused  and  uncer- 

tion  of  the  testator's  succession  to  the  opera-  tain» th**  no  •*■ 

-  r  feet  can  be  gir- 

Uon  of  law. 
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Eaatern  District. 
April*  1880. 

POYDRAI 

VS. 
POTDRA* 
&  AL. 
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In  order  to  produce  a  favorable  effect,  from 
the  application  of  these  principles  to  the  cause 
of  his  client,  the  counsel  has  attempted,  with 
great  research,  force  and  ingenuity,  to  estab- 

en  to  them  and  ^s^»  ^at  x^e  w'^  now  un^€r  consideration,  is 
which  would,  of  at  jeagt  doubtful,  in  relation  to  the  persons  in- 

neceaaity,  leave  7  r 

of\biBrobUrt0"o  ten(^e^  ty  l^e  testator  to  be  his  general  lega- 
le operation  ©f  tees .  and  that,  in  construing  the  words  by 

which  they  are  designated,  according  to  their 
most  extensive  meaning,  the  appellant  is  en- 
titled  to  take  an  equal  portion  of  the  gene- 
rality of  the  property  left  at  his  decease  by 
the  testator,  with  his  nephews  and  nieces  in 
the  first  degree.  To  support  these  proposi- 
tions, authorities  are  adduced  from  the  Ro- 
man and  French  laws,  by  which  it  appears, 
that  the  words  "liberi,"  in  the  Latin,  and  "en- 
fans,"  in  the  French  language,  comprehend 
grand  children,  down  to  the  latest  generation, 
as  well  as  the  immediate  or  proximate  descend- 
ants of  their  parents ;  *nd  would  be  embraced 
in  a  legacy  made  to  his  children  by  a  testator. 
And  as  a  corollary  to  ti/s  proposition,  the 
conclusion  is  induced,  that  a  clause  in  a  will, 
by  which  nephews  and  nieces,  ihe  children 
of  certain  brothers  and  sisters,  are  constituted 
universal  legatees,  will  extend  to  g*  and  ne- 
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phews  and  nieces,  per  stirpes.    This  may  be  Ea*t«n  District. 

r  ix-  r  j  April,  1&9Q. 

all  true,  according  to  a  just  interpretation  of  v^w 
those  laws,  in  cases  where  no  words  of  re-  *°™*x$ 
atriction  have  been  used  by  a  testator,  in  the  *£»**• 
dispositions  of  his  wilL  But  these  laws  are 
without  force  or  effect  in  this  country,  except 
so  far  as  these  declarations  conform  to  the 

principles  of  natural  right,  as  recognized  by 
the  reasoning  power  of  men.  The  transmis- 
sion of  property  from  the  owner,  causa  mav^ 
thy  whether  by  testament  or  according  to  pro- 
visions of  law,  when  in  a  direct  or  collateral 
line,  to  his  relations,  is  die  creature  of  muni- 
cipal regulations,  produced  by  the  legislative 
power  of  each  state  or  political  community, 
according  to  the  will  of  its  legislators.  la 
the  present  case,  we  have  been  favored  with 
but  few  quotations,  from  the  laws  of  Spain,  or 
our  own  legislative  enactments,  on  the  part  of 
the  appellant,  and  these  relate  principally,  to 
the  distribution  of  successions  ab  intestatis. 
We  are,  however,  called  on  to  give  an  inter- 
pretation to  a  testament,  and  must  endeavor, 

from  its  expressions,  to  ascertain  the  inten- 

« 

tions  of  the  testator.    The  pans  of  the  instru- 
ment, which  have  reference  to  the  present 
contest,  must  be  construed  in  connexion ;  and 
vol.  i.  21 
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District  meaning  and  effect  are  to  be  given  to  all  the 
words  therein  contained,  according  to  their 
*>»»▲•     lejpi  acceptation. 

*"»'»"  In  the  1th  Partida,  tit  33,  and  Law  & 
concerning  the  signification  of  words,  the  fol- 
lowing rale  is  laid  down,  in  relation  to  the 
interpretation  of  wills: — "Las  palabras  dd 
ufazedor  dd  testamcnto,  debon  ser  intea- 
u  didas  manaente,  assi  eomo  Mas  suenan, 
*a  e  nonsedebedjugadorpartir  dd  entende 

*  miotic  deltas;  fueras  endef  quando  pare- 
44  dare  eicrtamenie,  que  la  voluntad  ddtes- 
u  tad&rfucraotra,  que  iton  suenan  las  pala- 

*  bras  que  estan  escritas." 
According  to  this  rale,  in  ascertaining  the 

intention  of  a  testator,  judges  are  not  permit- 
ted to  depart  from  the  plain  and  literal  mean- 
ing of  the  words  used  by  him. 

Menochins,  in  his  Commentarius  de  Pre- 
sumtiombus,  conjecturis  signis  el  indicHs, 
qua  circa  ultimas  dispositioncs&volentates 
morientium  versantur,  in  Book  4,  Presump- 
tion &iy  No.  15,  declares  his  opinion,  that 
when,  in  the  state  or  place  (in  civitate  el  loco) 
where  the  testator  disposes  of  his  property, 
there  exists  a  law  or  statute,  that  words  of  a 
testament  shall  be  understood,  according  to 


FOYDBAS 

Poyd*as 

Jfc  At. 
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iheir  plain  and  literal  meaning,  ad  Uteratn  et  luum  D*n*. 
utjacent  et  sonant—Hoc  ctimm  casu  appdr 
laUonc  filiorwm  nan  contintntur  nepotcs. 
This  opinion  is  in  conformity  with  a  response 
found  in  his  Book  of  Counsels  or  Responses, 
ad  Consilium  215,  JSos.lS  &  16,  given  in 
relation  to  the  very  law  of  the  Pallidas,  above 
cited  If  this  rule  of  interpretation,  be  appli- 
cable to  the  dispute  between  the  parties  to  the 
present  suit,  (and  that  it  is,  no  doubt  can  be 
entertained,)  the  question  arising  on  the  tes- 
tament of  the  late  Julien  Poydras,  must  be 
decided  in  favor  of  the  pretensions  of  the  ap- 
pellees, even  admitting  that  no  words  of  re- 
striction  were  to  be  found  in  the  instrument, 
limiting  the  bequest  to  his  nephews  and  nie- 
ces in  the  first  degree ;  for  the  same  princi- 
ples should  prevail,  in  this  respect,  in  cases 
concerning  the  interest  of  collaterals,  as  in 
those  which  concern  that  of  descendants,  so 
far  as  by  law  they  are  placed  on  the  same 
footing.  But,  in  our  opinion,  the  will  does 
contain  words,  by  which  the  intention  of  the 
testator,  was  evidently  to  confine  the  general 
legacy,  to  be  divided  in  equal  portions  amongst 
his  nephews  and  nieces  of  the  first  degree 
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■uten  District      In  the  preamble  of  his  will,  he  describes 
t^41/      the  situation  of  his  relations,  who  all  resided 
PoTDm^a      jn  FraDce,  with  the  exception  of  his  nephew, 
potdbai      Benj.  Poydras,  according  to  the  knowledge 
which  he  had  of  them.    He  says,  they  were 
nephews  and  nieces,  children  of  his  bro- 
thers and  one  sister,  borne  to  them  in  mar- 
riage.   These  nephews  and  nieces,  existing 
and  produced  by  the  marriages  of  his  bro- 
thers and  sister,  (  Venant  des  marriages,  $c.) 
he  constitutes  universal  legatees  of  the  resi- 
due of  his  estate,  &c. 

Now,  it  appears  to  us,  without  doubt,  that 
the  whole  context  of  these  two  clauses  of  the 
will,  (which  constitute  the  only  part  of  the  in- 
strument applicable  to  the  present  contest,) 
limits  the  legacy  to  the  children  of  his  bro- 
thers  and  sister,  who  might  be  in  existence  at 
the  time  of  the  decease  of  the  testator.  The 
degree  of  relationship  of  the  persons,  to  whom 
the  testator  intended  to  extend  his  beneficence, 
is  fixed  and  certain,  and  beyond  that  degree 
it  cannot  be  extended,  even  according  to  the 
most  liberal  interpretation,  authorized  by  the 
Roman  and  French  laws,  relating  to  testa- 
mentary dispositions. 
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It  is,  therefore,  ordered,  adjudged  and  April,  ia*Q.' 

decreed,  that  the  judgment  of  the  court  of  pro-  ^IT^ 

bates  be  affirmed  with  costs.  poymas. 


SWIFT  9$.  WILLIAMS  fr  At. 

The  continuance  of  an  executor's  functions  by  the 
probate  judge,  after  the  expiration  of  the  year,  ena- 
bles him  to  maintain  an  action. 

A  survey  made  before  any  application  to  the  Span- 
ish government  may  be  given  in  evidence  where  it 
forms  part  of  the  ra  gesta. 

Appeal  from  the  court  of  the  eighth  dis- 
trict, the  judge  of  the  second  presiding. 

This  suit  was  brought  in  the  usual  form  of 
a  petitory  action,  in  which  the  plaintiff  set 
forth  the  title  of  his  testator,  and  claimed  to  re- 
cover a  certain  tract  of  land  described  in  his  pe- 
tition from  the  defendants,  as  possessed  without 
right. 

The  defendants  in  their  answer,  denied  spe- 
cially that  the  plaintiff  was  executor  of  McElroy, 
and  set  up  title  in  themselves  to  the  premises: 
the  answer  concluded  with  a  prayer,  that  if  the 
plaintiff's  title  should  be  decreed  to  be  better 
than  the  defendants',  the  latter  might  have  judg- 
ment against  the  plaintiff  for  three  thousand 
dollars,  being  the  value  of  the  improvements  put 
upon  the  land. 
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Euura  D&ittkt.      The  plaintiff  first  introduced  die  witt   of 

April  13S0. 

wv*w     McElroy,  constituting  him  executor,  and  a  re- 
8™*T        newai  of  bis  letters  after  the  expiration  of  die 

Wfe ?£"*     Jeir-    Secondly,  a  certificate  of  the  land  com- 
missioners,  dated  in  1820.    And  thirdly,  the 
Spanish  recommendation,  dated  in  1806^upon 
which  the  certificate  issued. 
He  then,  to  show  the  location  of  the  land  claim- 
ed under  the  certificate,  propounded  to  Nathan 
Allen,  the  following  question.    "Were  you 
present  on  any  occasion  when  land  was  survey- 
ed under  the  Spanish  government  for  James 
McElroy,  if  so,  state  whether  the  land  so  sur- 
veyed was  situate  within  the  parish  of  St  He- 
lena, whether  lines  were  marked  at  the  time  of 
survey,  and  whether  the  defendants  are  now  in 
possession  of  the  land  included  in  those  lines?" 
In  answer  to  this  question,  the  witness  proceed- 
ed to  state,  that  he  was  a  chain  carrier  when 
lands  were  surveyed  in  St.  Helena,  for  James 
McElroy,  in  1804,  and  having  said  thus  much, 
was  on  motion  of  the  defendants'  counsel  stop- 
ed  by  the  court,  on  the  ground  that  the  wit- 
ness could  not  prove  a  location  of  an  earlier  date 
than  the  Spanish  recommendation  dated  in 
1806.     To  this  opinion  of  the  court  the  plain- 
tiff excepted.   There  was  judgment  for  the  de- 
fendants in  the  court  below,  and  the  plaintiff 
appealed. 


Hal. 


OF  THE  STATE  OF  LOUISIANA.  107 

Workman^  for  the  appellant!  urged  the  fol-  Eastern  District  * 

Jlpvtlf  1890. 

lowing  points.  v^v*w 

Swift 

1.  The  evidence  of  Nathan  Allen  ought     witwAMi 
to  have  been  heard  on  the  points  on  which  he 
was  questioned,  and  the  exception  to  the  refusal 
of  the  court  to  allow  the  same  ought  to  have 
been  sustained. 

Independent  of  that  evidence  there  is  suffi- 
cient testimony  on  record  to  enable  the  plain- 
tiff  to  recover,  viz:  The  Spanish  recommen- 
dation and  the  certificate  of  the  land  commis- 
sioners of  the  United  States. 

fPatts,  contra. 

The  plaintiff  was  no  longer  executor,  the  will 
was  probated/in  182 1,  and  the  suit  commenced 
in  1827— the  year  had  expired— C.  C.  244, 
art.  166— C.  C.  246,  art.  173— Johnson  vs. 
Brent,  3,  n.  s.  601— La.  Code,  1666,  7— 
1652. 

2.  The  testimony  of  Allen  was  properly  re- 
jected as  to  the  survey  in  1804,  the  commence- 
ment of  the  title  being  in  1816. 

Porter,  J.  delivered  the  opinion  of  the 
court.  This  is  a  petitory  action,  in  which 
both  parties  set  up  title  to  the  premises ;  there 
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BMtem  Dktrict.  was  judgtnept  in  the  court  below  for  the  de- 
fendants, and  the  plaintiff  appealed* 


Swift  The  answer  denies  specially  the  representa- 

WiLMAMf     tive  character  of  the  plaintiff    It  appears,  he 

was  duly  appointed  executor  of  McElroy,  and 

The  eontiao.  although  a  year  and  a  day  had  expired,  from 

anee  of  an  exec- 

nton   function*  the  opening  of  the  succession  until  the  com- 

after  the  expira- 
tion e/  the  year  mencement  of  the  suit  the  continuance  of  the 

by   the    probate 

radge,    enables  executor's  functions  by  the  judge  of  probates, 
an  action.         enabled  him  to  commence  and  maintain  this 

action. 

On  the  trial  of  the  cause,  the  counsel  for 
plaintiff  introduced  a  witness  to  prove,  that 
previous  to  the  testator  having  made  any  ap- 
plication to  the  Spanish  government,  for  the 
land  now  in  dispute,  he  had  caused  a  survey 
of  it  to  be  made.  This  testimony  was  object- 
ed to*  on  the  ground  "that  no  location  of  an 
earlier  date,  than  that  of  the  Spanish  recom- 
mendation, could  be  given  in  evidence,"  and 
.  the  objection  was  sustained,  and  as  we  think, 
erroneously,  by  the  court, 
.  What  would  have  been  the  effect  of  such 
evidence,  when  received,  need  not  be  stated, 
nor  indeed  could  it  be  well  known,  until  the 
merits  of  the  case  were  examined.  But  if 
the  boundaries  of  the  land,  the  identity  of  the 
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premises,  or  the  right  derived  from  first  pos-  Eastern  District. 

.  .  r  ^ri/,1830. 

session,  were  at  all  questions  in  the  cause,  a 

survey  made,  eveti  before  an  application  to 

the  Spanish  government,  was  proper  evidence, 

as  making  a  part  of  the  res  gesta.  A  gurvey  made 

-   It  is  therefore  ordered,  adjudged  and  de-  ^[?™  ai\y0apP£ 

creed,  that  the  judgment  of  the  district  court  ^f^/0^™; 

be  annulled,  avoided  and  reversed :  and  it  is  veun  ********* 

7  7  where  it  forms  a 

further  ordered,  adjudged  and  decreed,  that  P*rt  of  **•  rw 
this  case  be  remanded  to  the  district  court, 
with  directions  to  the  judge,  not  to  reject 
proof  of  the  survey  made  by  the  plaintiff's  an- 
cestor, previous  to  his  application  to  the  Span- 
ish government;  and  it  is  further  ordered, 
that  the  appellees  pay  the  costs  of  this  appeal 


GRAWER  vs.  DEVLIJT. 


The  proper  time  for  settling  a  question  of  privilege 
is  upon  filing  a  tableau  of  distribution. 

Where  the  existence  of  a  debt  is  at  issue,  the  plain- 
tiff may  proceed  to  establish  his  claim  notwithstand- 
ing the  insolvency  of  his  debtor. 

Where  a  cause  is  transferred,  testimony  taken  in 
the  court  of  the  first  instance  is  admissable  in  that, 
to  which  it  is  transferred. 

Appeal  from  the  court  of  the  parish  and 
city  of  New  Orleans. 

vol.  i.  22 
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GsAnrsm 


1^:  »<nuHi 


Easter*  District      The  plaintiff  sued  out  a  wnt  of 

April,  1880,  r 

against  the  property  of  the  defendant  on  toe 
ground  that  he  had  clandestinely  left  the  state, 
never  again  to  return. 

Pbndmg  a  rule  to  show  cause  why  the  at- 
tachment should  not  be  set  aside,  the  defendant 
returned  to  the  state,  and  made  a  voluntary  sur- 
render of  his  property  in  the  parish  court,  to 
which  tribunal,  the  attachment  was  transfered 
from  the  district  court,  where  it  originated.— 
On  the  trial  of  the  rule  in  the  parish  court,  the 
defendant  in  the  attachment,  offered  in  evidence 
the  deposition  of  witnesses,  which  had  been 
taken  in  writing  in  the  district  court  To  the 
reading  of  these  depositions,  the  plaintiff  ob- 
jected, on  the  ground,  that  the  cause  being 
transferred  to  the  parish  court,  as  a  court  of  the 
first  instan&c,  the  judge  was  bound  to  hear  the 
testimony  from  the  lips  of  the  witnesses,  unless 
prevented  by  unforeseen  circumstances.  The 
objection  was  overruled  by  the  court,  and  the 
plaintiff  excepted.  The  attachment  was  'set 
aside  by  the  parish  court,  and  the  plaintiff  ap- 
pealed. 


Etutis,  for  appellant. 


O&AIlfXR 
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1.  The  continued  absence  of  the  defendant,  Eastern  District. 
b  the  best  evidence  of  his  intention  to  absent      l^lr^j  ' 
himself  permanently. 

2.  The  application  for  the  benefit  of  the  in-      d«ymm. 
solvent  laws  of  New* York;  shews  an  intention 
to  remain  there. 

Conrad  tx.  Pierce,  contra. 

1.  The  defendant  is  not  properly  before  the 
court  The  plaintiff  could  not,  after  a  surren- 
der, continue  his  suit,  either  against  defendant 
individually,  or  against  the  syndics  of  the  cre- 
ditors.   He  should  have  waited  for  the  filing  of 

•the  tableau. 

2.  The  attachment  was  quashed,  by  the 

surrender  ipso  facto. 

Porter,  J.  delivered  the  opinion  of  the 
court  This  case  commenced  by  attachment 
in  the  court  of  the  first  district,  and  the  de- 
fendant, subsequent  to  its  institution,  having 
become  insolvent,  filed  a  petition  against 
his  creditors  in  the  parish  court  The  cause 
was  transferred  to  that  tribunal,  and  cumu- 
lated with  the  other  proceedings  in  concurso. 

While  the  suit  was  pending  in  the  tribunal 
before  which  it  was  instituted,  the  defendant 
4oek  a  rule  on  the  plaintiff;  toahew  cause  why 
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Eastern  Diet  net.  the  attachment  should  not  be  set  aside.    Be- 

^^s^w     fore  this  rule  was  disposed  of,  the  ease  was 

G*Am."       transferred  to  the^  parish  court,  and  the  parties 

Devli*.      proceeded  to  try  it  there    The  judge  was  of 

opinion,  the  attachment  must  be  set  aside,  and 

the  plaintiff  appealed. 

The  existence  of  the  original  debt  is  not 
disputed,  and  if  the  enquiry  had  no  other  ob- 
ject, but  to  ascertain  whether  there  extsted  a 
privilege,  in  consequence  of  the  attachment 
levied,  we  should  say,  as  we  did  in  the  case  of 
Astor  vs.  The  Syndics  of  Satd,  that  the  pro- 
time  Tot  fletSEg  Per  time  of  settKng  w<*  question,  would  be 
l^JS!!!^   of  on  th*  syndic's  filing  a  tableau  of  distribution. 

privilege,  is  ,upon  "  ° 

^tribation?au  °f  **ut  in  the  Present  Stance,  more  is  put  at 

issue.  If  the  attachment  was  properly  brought, 
the  estate  of  the  insolvent  is  responsible  for  the 

wh«e  the  ex-  cost  incurre(I  in  sowing  out  the  writ  If  it  was 
jstente  of  a  debt  not,  the  plaintiff  must  pay  them.  The  exist- 
plaintiff  may  pro-  ence  of  a  debt  is  therefore  at  issue,  and  we 

ceed  to  establish  7 

wrth^wdiDgnt°he  ^^  more  than  once  decidc^»  for  reasons 
to!tnncy  °f ""  which need  not  now  be  repeated,  that  in  such 

a  case  the  plaintiff  may  proceed,  notwithstand- 
ing the  insolvency,  and  establish  his  debt.— 
4.  Martin,  n.  s.  632. 

When  the  cause  was  on  trial  in  the  parish 
court,  the  defendants  offered  in  evidence,  cer- 
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tain  depositions,  which  had  been  taken  and  ««•«  District, 
placed  on  file  in  that  of  the  district    The 


plaintiff  objected  to  their  introduction,  be-      <*»"**» 
cause  the  judge  who  was  to  try  the  cause,      »*▼«». 
should  hear  the  testimony  from  the  witnesses, 
unless  prevented  by  some  unforeseen  circum- 
stances.   We  think,  with  the  judge  below,  that 
the  testimony  was  admissible ;  that  the  cause    Where  a  cam 

u      transferred, 

was  transferred  from  the  one  tribunal  to  the  testimony  taken 

k  the  court   of 

other,  as  it  stood  in  that  where  it  originated ;  the  fiat  instance 

a  k   admissible  k 

and  that  whatever  were  legal  proceedings,  that  to  "Uchthe 

^Wsss^eT  ObV       el  ■JeBjBBWslwej 

and  legal  proof,  in  the  latter,  did  not  cease  to  «•*• 
be  so  by  the  transfer. 

The  attachment  was  obtained,  on  an  allega- 
tion, supported  by  the  oath  of  the  petitioner's 
agent,  that  the  defendant  had  left  the  state, 
never  again  to  return.  He  did  return  after- 
wards, but  we  think  with  the  counsel  for  the 
plaintiff,  that  ihis  circumstance  does  not  ne- 
cessarily shew  the  allegation  to  be  false,  on 
which  the  writ  was  sued  out  We  liave, 
however,  given  to  the  evidence  an  attentive 
consideration,  and  we  are  perfectly  satisfied, 
that  when  Devlin  left  the  state  iq  go  to  New- 
York,  he  had  the  intention  of  returning,  and 
that  the  attachment  was  improvidently  taken 
out 
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fit!**™  District  It  is  therefore  ordered,  adjudged  and  de- 
vrv^^  deed,  that  the  judgment  of  the  parish  court 
Qm^HmM     be  affirmed  with  coats. 

Pbtmii. 


PRADOS  vs.  HIS  CREDITORS. 

On  an  appeal,  the  supreme  court  will  examine  the 
facts  as  weU  as  the  law  of  the  case,  and  whenever 
their  conviction  is  entirety  opposed  to  the  finding  of 
the  jury,  the  case  wifl  he  remanded. 

An  appeal  lies  from  the  verdict  of  a  jury  on  an  issue 
of  fraud  in  cases  of  insolvency. 

Appeal  from  the  court  of  the  first  district 

This  was  a  case  in  which  Arcenaut,  a  credi- 
tor .of  the  insolvent,  opposed  his  discharge  on 
an  allegation  of  fraud  in  the  surrender  of  his 
property.  The  cause  was  tried  by  a  jury  in 
the  court  below,  who  acquitted  the  defendant 
of  the  charge,  and  the  district  court  upon  the 
finding  of  the  jury,  dismissed  the  opposition 
and  granted  a  discharge  to  the  insolvent.  From 
this  judgment  the  opposing  creditor  appealed. 

Canen,  for  appellant,  urged  the  following 
points. 

L  The  right  of  appeal  in  civil  cases,  whac 
the  demand  b  above  three  hundred  dollars,  is 
given  by  the  constitution  and  cannot  be  abridg- 
ed by  the  General  Assembly. 
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2.  As  to  the  meaning  and  definition  of  fraud.  Extern  Diitri*. 
see  art.  3324 C.  C.  and  acts  of  1817,  sec*  18,       ^ 


S3  &  24,  regulating  the  surrender  of  property       Pa£** 

3.  This  court  wili  set  aside  the  verdict  of  a  *»  <>•»«•«• 
jury  when  manifestly  erroneous  or  corrupt* 

Segherst  contra. 

1,  By  the  provisions  of  the  act  rdathre  to 
the  voluntary  surrender  of  property,  and  for 
the  mode  of  proceeding,  approved  February 
dOth»  1817,  tbe  jury  are  the  sole  judges  to  de- 
cide on  an  accusation  of  fraud  brought  against 
the  insolvent:  sec.  18,  20,  21  and  27  of  tbe 
said  act, 

2,  The  jury  are  proper  judges  of  the  crcdi* 
bility  of  witnesses:  2  Martin  n.  s.  377. 

3,  On  a  question  of  bets  the  verdict  of  the 
jory  will  not  be  disturbed  unless  it  evidently 
appears  contrary  to  evidence.  Cole  w.  Loui- 
siana Insurance  Company,  2  Martin,  n.  s.  105. 

Mathews,  J.  delivered  the  opinion  of  the 
court  This  is  a  case  in  which  the  opposing 
creditor  charges  the  insolvent  with  fraud  and 
simulation  in  the  surrender  of  bis  property, 
by  the  introduction  of  false  and  feigned  cre- 
ditors on  his  bilan,  for  the  purpose  of  cover- 
ing his  estate,  to  the  injury  and  prejudice  of 
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Sou™  Dktrwt  these  who  are  bonajide.    The  cause  was 

submitted  to  a  jury  in  the  court  below,  who 


PsADot      by  their  verdict  acquitted  the  defendant  of  the 
Hit  CftBDiTofts  charges  brought  against  him.    Upon  which 

a  judgment  was  rendered,  dismissing  the 
opposition  of  the  complainant  and  granting  a 
discbarge  from  his  debts  to  the  ceding  debt- 
or, m  conformity  with  the  art  2173  of  the 
II  Code.  From  this  judgment  the  opposing 
creditor  appealed. 

The  fraud  charged  upon  the  insolvent  has 
nference  to  two  debts  acknowledged  by  him, 
one  as  due  to  his  father,  Manuel  Prados,and 
the  other  to  his  brother  Francois.  The  evi- 
dence by  which  the  genuineness  and  justness 
of  the  claim  of  the  latter,  as  well  as  his  right 
to  certain  slaves,  said  to  have  been  bought 
from  his  debtor,  is  attempted  to  be  supported, 
consists  of  two  authentic  acts,  one  purporting 
to  be  a  mortgage  on,  and  the  other  a  sale  of 
slaves,  to  the  creditor.  The  first  was  made 
on  the  16th  of  April,  1838,  and  is  expressed 
to  have  been  given  for  the  purpose  of  securing 
the  reimbursement  of  6,000  dollars,  which 
the  mortgagee  had  previously  deposited  in 
the  hands  of  the  mortgagor.  The  act  of  sale 
w*s  passed  on  the  23d  of  April,  1829,  of  the 
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greater  number  of  the  slaves  which  had  been  Eastern  District, 

April,  1830. 

previously  mortgaged,  and  the  consideration     w>rw 
or  price  stated  to  be  4800  dollars,  a  part  of      ?*£*<" 
the  sum  which  had  been  placed  in  deposit  H"  C**DIT0M 
with  the  vendor,  and  which  he  was  unable  to 
reimburse.    The  cessio  bonorum  was  bind- 
ing on  the  15th  May,  1829.    Several  witnes- 
ses were  called  to  prove  the  truth  of  this  de- 
posit; which  they  did  in  express  terms,  and 
if  they  ought  to  be  believed,  the  verdict  of  the 
jury  is  correct.    But  from  facts  disclosed  by 
the  testimony  adduced  in  support  of  the  alle- 
gations of  fraud,  we  think  the  story  told  by 
these  witnesses  by  no  means  probable.    And 
taking  into  consideration  the  relationship  of 
some  of  them  to  the  defendant,  and  obscure 
character  of  others,  we  are  compelled  to  de- 
clare, however  reluctantly,  that  we  do  not 
believe  them.    One  is  the  brother  of  the  in- 
solvent, and  Francois  Prados,  who  is  alleged 
to  be  a  partaker  in  the  fraud — another,  the 
insolvent's  concubine;  and  a  third  a  person 
without  honest  employment,  as  appears  by 
his  own  acknowledgement  in  the  cross  inter- 
rogatories. 

This  court  has  been  in  the  habit  of  acqui-  ,. 0n  •*  *PPeal- 

»        the         supreme 

escence  in  the  verdicts  of  juries  in  relation  to  court  wiU  6xam- 
vol.  i.  23 
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Eutem  Dwtrict.  matters  of  feet  generally,  and  particularly 

April,  1880* 

K^r%*/     when  allegations  of  fraud  have  been  made 

p^*°*      and  formed  the  gist  of  a  controversy ;  bat 

Hn  c»»piTom«  according  to  jte  constitution,  we  are  bound 

weiiu*  the^aw  *°  weigh  testimony  on  an  appeal — we  are 

of  the  case*  and  11    i    •  •  i 

whenever  their  compelled  in  some  measure  to  examine  the 
^l^ppoMd6^  &cte  **  we"  M  *e  1&W  of  a  case;  and  when- 
^XSZ  ever  our  conviction  is  entirely  opposed  to  the 
turn  rantoded  conclusion  of  a  jury  on  the  evidence,  our  res* 

pect  for  their  verdict  must  yield  to  the  claim 
of  right  of  the  party  injured  by  its  finding.  In 
such  cases  it  is  generally  proper  to  submit  the 
cause  to  a  second  jury,  which  we  have  been 
in  the  habit  of  doing. 
a&  appal  Uea     The  power  to  do  this  in  the  present  suit,  is 

from  the  fip^frj 

of  a  jury,  on  an  power  denied  by  the  defendant.    He  claims 

jetoe  of  fraud,  in 

casta  of  inaoiven-  the  benefit  of  acquittal  to  the  same  extent  as 

if  it  had  been  in  a  criminal  prosecution.  Jt 
is  true,  that  the  loss  of  privileges  and  the  pe- 
nalties consequent  on  a  conviction  of  fraud, 
committed  by  an  insolvent  debtor,  as  prescrib- 
ed by  the  act  of  1817,  are  very  severe ;  but 
they  are  inflicted  in  consequence  of  injuries 
done  to  particular  individuals,  in  which  the 
State  takes  no  part  in  the  prosecution  of  the 
delinquent  The  charge  of  fraud  arises  out 
of  a  civil  proceeding — is  one  of  its  incidents, 
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and  subjected  to  revision  by  the  court  of  an-  Eastern  District. 

111.  111  4prilf  1880. 

peals;  and  unless  the  act  expressly  makes  the      »*r>^s^ 
verdict  of  a  jury  conclusive,  when  favorable       P*^0Oi 
to  a  defendant,  we  know  of  no  general  prin-  Hli  Crbpitom 
ciple  of  law  contrary  to  the  propriety  of  grant- 
ing a  new  trial.    The  provisions  of  the  act 
referred  to  are  silent  as  to  the  effects  of  a  ver- 
dict of  acquittal — they  only  establish  the  dis- 
abilities and  penalties  which  are  to  be  a  con- 
sequence of  conviction.    We  therefore  con- 
clude that  nothing  has  been  shown  in  the  pre- 
sent case  which  makes  it  improper  to  remand 
the  cause  to  be  tried  de  novo. 

It  is  consequently  ordered,  &c.  that  the 
judgment  of  the  district  court  be  avoided,  re- 
versed and  annulled :  and  it  is  further  order- 
ed, that  the  cause  be  sent  back  to  said  court 
to  be  again  tried,  &c. 


V 
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CASANOVA'S  HEIRS  «t,  ACOSTA  *  AL.  '#  5,s 

r  Where  property  of  a  succession  has  passed  into 
the  hands  of  third  persons/  the  courts  of  ordinary 
jurisdiction,  not  those  of  probate,  must  be  resorted 
to  for  relief. 

Where  the  inventory  is  false  and  fraudulent,  all  pro- 
ceedings growing  out  of  it  must  be  set  aside. 
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Eastern  District.'     The  declaration  of  a  testator  that  property  was 
April*  1880.     common  when  in  truth  it  was  not,  must  be  regarded 

v^v^>/       as  a  disguised  donation,  and  consequently  null  and 

Hum  or   Ca-  b  '  *         * 

SAM  OTA.  tOld. 

Acosta  &  al.       Appeal  from  the  court  of  probates  for  the 

parish  and  city  of  New -Orleans. 


»•.  * 


The  plaintiffs  alleged  that  the  defendant  Acos- 
ta, who  is  their  mother  and  tutrix,  made  a 
fraudulent  inventory  of  the  pro]  lerty  belonging 
to  the  succession  of  their  father*  That  a  house 
and  lot  at  the  corner  of  Dauphine  and  Ursu- 
line-streets  was  inserted  in  it  as  community 
property.  That  she  concealed  other  effects, 
and  that  the  property  inventoried  was  apprais- 
ed below  its  value. 

By  the  advice  of  a  family  meeting,  the  com* 
munity  property  was  adjudicated  to  the  mo- 
ther at  die  price  of  estimation,  and  she  after- 
wards sold  tot  Aregno,  who  was  made  party  to 
the  suit,  three  slaves.  Aregno  pleaded  to  the 
jurisdiction  of  the  court,  and  the  judge  sustain- 
ed the  plea.  The  plaintiffs  prayed  that  all  pro- 
ceedings predicated  on  the  false  inventory,  as 
well  as  the  sale  to  Aregno  be  set  aside,  and  de- 
clared null  and  void, ;  and  further,  they  prayed 
for  interest  on  the  money  retained  in  the  hands 
of  the  defendant,  and  for  the  rent  of  the  house 
and  lot  which  had  remained  in  her  possession 
since  the  death  of  their  father. 
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Casanova  declared  in  his  last  will  and  testa-  Eastern  District 

April,  1810. 

tnent,  that  the  house  and  lot  was  community     s^v-^ 
property,  but  the  evidence  was  conclusive  that  Hex**,,o*aCa" 
he  owned  it  prior  to  his  marriage,  and  it  was  AcofT^*^  At, 
further  established  that  the  defendant  had  con- 
cealed effects  of  the  succession,  amounting  to 
the  sum  of  86131. 

The  court  refused  to  set  aside  the  adjudica- 
tion and  the  plaintiffs  appealed. 

Seghers,  for  appellants. 

1.  The  plaintiffs'  father  was  possessed,  prior 
to  his  marriage,  of  the  lot  of  ground  with  the 
buildings  thereon,  which  after  the  dissolutionjof 
the  marriage  by  his  death,  devolved  on  the 
plaintiffs. 

2.  Their  father  however  declared  in  his  last 
will,  that  all  his  property  was  acquired  during 
the  marriage;  the  plaintiffs  contend  that  this 
was  a  disguised  donation  to  his  wife,  and  that 
as  such  it  is  null  and  void;  Old  Civil  {Code, 
page  258,  art.  228L 

3.  Should  it  be  held  as  an  indirect  donation 
only,  which  the  plaintiffs  by  no  means  admit, 
but  on  the  contrary  maintain  it  to  be  a  disguis- 
ed one,  then  it  would  be  reducible  not  to  1-5 
but  to  1- 10  only.  Old  Civil  Code,  page  257, 
art.  222. 
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Swum  Distrust.     4.  The  proceedings  in  the  court  of  probates 

v^w/      upon  which  the  adjudication  of  the  common 

HBIJiLHOTACA"  prop^y  to  ti*  mother  of  the  plaintiffs  was  ob- 

Aco#TA* &,  Ai^  *a*ne^  having  proved  erroneous,  and  founded 

on  false  and  fraudulent  statements,  are  altoge- 
ther null  and  void,  and  they  cannot  therefore  be 
sustained  in  any  part  thereof. 

■ 

De  Armas,  for  Aregno. 

The  court  of  probates  had  no  jurisdiction  in 
this  case,  inasmuch  as  it  was  a  case  involving 
the  validity  of  titles  and  the  assessment  of  da- 
mages. Deveze  vs.  Plicque,  Martin's  reports. 

Porter,  J.  delivered  the  opinion  of  the 
court  This  aetion  is  brought  to  annul  and 
set  aside  the  proceedings  had  in  the  court  of 
probates  in  relation  to  the  succession  of  the 
plaintiffs'  father.  They  allege  that  their  mo- 
ther, who  was  their  tutrix,  made  a  false  and 
fraudulent  inventory  of  the  property:  that  a 
house  and  lot  was  inserted  in  it  as  community 
property,  when  in  truth  it  belonged  to  the 
husband:  and  that  the  other  property  was 
appraised  below  its  real  value. 

Since  (he  opening  of  the  succession,  three 
•laveSfftiaking  a  part  thereof,  have  been  sold 
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by  the  tutrix  to  one  Aregno.    By  the  petition  Ewtem  DUtrict. 

Jlvril  1880 

he  is  made  a  party  to  this  suit,  and  the  plain-      \^^s+, 
tifis  demand  that  the  sale  to  him  be  annulled  H»IM  0F  CA- 
and  declared  void.  AcMTYfc  ^ 

He  pleaded  to  the  jurisdiction  of  the  court,  Ji^e?Jj^fo 
and  the  judge  sustained  the  plea.  In  dding  ™  P*J]j£  "to 
so,  we  are  of  opinion  no  error  was  commit*  thir*  P67on;£ha 

7  r  COllltl  Of  OfWI-' 

ted.    If  property  belonging  to  the  succession  [7 1  ^^f^9        I 
has  passed  into  the  hands  of  third  persons,  the  Jj^Ea^*1" 
courts  of  ordinary  jurisdiction,  not  those  of ***• 
probate,  must  be  resorted  to  for  relief. 

The  defendant,  as  mother  of  the  plaintiffs, 
caused  an  adjudication  of  the  property  in 
community  to  be  made  to  her  at  the  price  of 
estimation.  The  plaintiffs  contend  that  this 
proceeding,  as  well  as  others  predicated  on 
the  fraudulent  inventory  must  be  set  aside.  . 
The  judge  of  probates  was  of  opinion  the  evi- 
dence established  not  only  that  a  house  and 
lot  which  had  been  considered  common  pro- 
perty, belonged  to  the  father  of  the  petitioners, 
but  that  other  effects  had  been  concealed  by 
the  defendant  to  the  amount  of  $6131.  He 
refusgd  however  to  set  aside  the  adjudication, 
on  the  ground  that  the  father  having  declared 
in  his  last  will  that  the  real  estate  belonged  to 
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P 

Eaitem  District  the  community,  this  declaration  amounted  to 

Jprii,  1880* 

a  donation  to  the  wife  of  one  half,  subject  to 


Hsias   of   Ca- 

ho 


reduction. 


Aeon  a  &  al.      We  think  the  judge  erred :  by  the  ninth 

law  of  the  sixth  tide  of  the  sixth  Partida,  the 
heir  who  made  a  fraudulent  inventory,  was 
obliged  to  pay  double  the  amount  he  had 
concealed,  to  those  entitled  to  any  part  of  the 
succession.  On  this  law  the  better,  and  more 
generally  received  opinion  of  the  commenta- 
tor was,  that  the  inventory  and  proceedings 
growing  out  of  it  were  not  null  and  void,  be? 
cause  the  statute  had  affixed  a  penalty  and  did 
not  declare  that  nullity  should  be  a  conse- 
quence of  the  fraudulent  conduct  of  the  heir. 
Whether  it  was  on  the  provisions  of  this  law 
(which  were  in  force  at  the  time  the  inventory, 
was  made)  the  judge  of  probates  came  to  the 
conclusion  announced  in  his  judgment,  the 
record  does  not  inform  us.  We  do  not  how* 
ever,  think  they  sustain  it  The  law  of  the 
Partidas  inflicts  a  severe  penalty,  and  accord- 
to  the  ordinary  rules  of  construction  cannot 
be  extended  to'  other  persons  than  those  nam- 
ed in  it,  viz.  heirs*  The  mother  of  the  defen- 
dants in  the  instance  before  us,  acted  either  as 
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their  tutrix,  or  as  a  partner  in  the  community  Eastern  District 

*  i        •  j  •  •  t  'fa  J7/>rt/,l880. 

of  acquets  and  gains,  and  in  neither  ot  those 


Heirs  of  Ca* 

8ANOVA 

V8. 

ACOBTA  &  AL. 


capacities  can  the  penalty,  to  which  the  heir 
is  made  subject,  be  enforced  against  her.  JPe- 
brerop.  %  lib.  I,  cap.  I,  sec.  4,  nos.  146  and 
147. 

It  is  on  this  consideration  probably,  the  pe- 
tition docs  not  ask  for  it.  But  if  tin  mother 
is  not  liable  to  the  penalties  inflicted  on  tho 
heir  who  makes  a  fatso  inventory;  neither 
can  she  claim  any  of  the  consequences  which 
might  follow,  were  she  subject  to  them.  Her 
conduct  must  be  examined  in  relation  tooth* 
cr  rules  than  those  growing  out  of  tlie  parti- 
cular enactment.  Tried  by  rfiese  rules,  we  ve^vn  £*t£ 
have  no  doubt  the  whole  proceedings  were*!1,*  £Zm3^ 
null  and  void.  The  inventory  was  fraudulent  roiMTb/io^d* 
and  false,  and  being  the  foundation  on  which 
all  the  proceedings  were  had,  it  follows  the 
adjudication  to  the  mother  must  be  set  aside. 
Fcbrerop.  2,  lib.  3,  cap.  1,  sec.  14,  filo.  500, 
Curia  PhUUppica  verbo  sentencia^  no.  12, 
p.  74. 

The  next  question  is,  the  correctness  of  the 
judge's  opinion,  that  the  declaration  in  the  tes- 
tament, of  the  house  and  lot  being  common 
property,  amounted  to  a  donation  to  the  wife, 
vol.  i.  24 


April,  1830. 

Hki&s  of  Ca- 
sanova 
vs. 
Acosta  &  al. 


\ 
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Easum  District,  which  was  not  void,  but  reducible  to  the  por- 
tion he  might  have  given  to  her  directly.  The 
228  article  of  the  Old  Code,  p.  258,  provides 
that  husband  and  wife  cannot  give  to  each 
other  indirectly  beyond  what  is  permitted  by 
foregoing  dispositions,  which  permits  them  to 
give  directly, — and  then  proceeds  to  say ;  that 
all  donations  disguised,  or  made  to  persons 
interposed,  shall  be  null  and  void.    By  the 
first  clause,  a  violent  presumption  is  raised: 
the  law  intended  they  might  give  indirectly 
to  a  certain  amount,  and  the  second  would 
appear  to  positively  prohibit  it.    It  is  difficult 
to  make  a  satisfactory  distinction  between  in- 
directly giving,  and  a  disguised  donation.  In- 
deed, were  it  not  for  a  subtile  distinction  ex- 
isting in  the  Roman  law  on  the  subject,  and 
in  reference  to  which  we  presume  this  legisla- 
tion was  made,  we  do  not  see  any  difference 
in  the  meaning  of  the  two  expressions.    But 
the  Roman  jurists  distinguished :  according 
to  them,  if  the  advantage  conferred  grew  out 
of,  or  was  incident  to,  a  real  contract,  which 
had  not  exclusively  for  its  object  the  bestow- 
ing an  advantage  on  one  of  the  spouses,  it  was 
reducible;  but  if  the  agreement  was  entirely 
simulated,  and  had  in  view  alone  the  confer* 


OF  THE  STATE  OF  LOUISIANA.  187 

ring  a  benefit  on  husband  or  wife,  it  was  null  Eastern  District. 
and  void.     In  the  instance  before  us,  the  de-      v^-v^w 
claration  of  the  husband,  that  the  property   H***^|£f A" 
was  common,  when  in  truth  it  belonged  to  Ac0ST™*&  AIi, 
him  before  marriage,  can  be  regarded  in  no  '   The  deciara- 
other  light  than  made  in  the  sole  view  of  con-  g*  rf  '^JJJ 
ferring  an  advantage  on  his  wife,  as  disguising  ™n  ^J"; 
a  donation,  and  we  therefore  conclude  it  was  JJJJ^S^^dt 
null  and  void.  Pothier  control  des  donations  f^on^ent- 
vol  2,  cap.  2,  art.  1,  no.  78.-  Digest  lib.  24,  lJ  »*  wd  void- 
tit.  1,  law  5,  sec.  5. 

The  petition  contains  a  prayer  for  interest 
on  the  money  retained  in  the  hands  of  the  de- 
fendant, and  for  the  rent  of  the  house  and 
lot,  which  has  remained  in  her  possession 
since  the  death  of  their  father ;  but  there  is  no 
evidence  on  record  to  show  the  value  of  the 
rent,  nor  any  in  relation  to  the  expenses  of  the 
minors,  nor  whether  they  have  been  support- 
ed by  their  mother.  The  cause  must  be  re- 
manded for  proof  on  these  matters. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  probate  court 
be  annulled,  avoided  and  reversed :  and  it  is 
further  ordered,  adjudged  and  decreed,  that 
the  cause  be  remanded, to  be  proceeded  in  ac- 
cording to  law,  Uiq  appellees  paying  the  costs 
of  the  appeal. 


i 
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Eastern  District. 

April.  1880.  MDOJVOUQH  vs.  WINCHESTER. 

McDoitouox        j±  proposition  dors  not  become  an  agreement  until 
WiircBBfTBB.    the  party  to  whom  it  is  made  accepts  it,  and  it  must 

be  accepted  precisely  as  made,  unless  the  proposer 
agrees  to  a  variation. 

Appeal  from  the  court  of  the  second  dis- 
trict, the  judge  of  the  fourth  presiding. 

This  suit  was  instituted  on  the  ISth  May, 
1828,  to  recover  from  the  defendant  the  amount 
of  his  promissory  note.  The  plaintiff  intro- 
duced in  evidence  the  note  and  protest;  also  a 
letter  of  defendant  dated  10th  October,  1825, 
proposing  to  plaintiff  to  renew  the  note;  one 
half  payable  in  the  month  of  December,  1827, 
and  the  other  half  in  December,  1 828,  bearing 
an  interest  of  8  per  cent,  per  annum.  The  de- 
fendant introduced  no  evidence,  and  judgment 
was  rendered  in  favor  of  plainiifffor  the  amount 
of  the  note,  with  legal  interest  from  the  date  of 
protest  to  the  10th  October,  1825,  and  with  8 
per  cent,  from  that  time  time  till  paid.  The 
defendant  appealed. 

MK  Calebs  for  appellant. 

The  judgment  below  is  erroneous  in  allow- 
ing interest  at  8  per  cent,  per  annum  from  the 
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10th  October,  1825.    Defendant's  offer  was  Eutmi  District. 
to  renew  the  obligation,  by  dividing  the  old      ^-n^w  ' 
not-  into  two.   Upon  that  condition  he  prorai-    McDohowoh. 
sed  to  pay  8  per  cent,  interest.     The  proposi-  ^»«m«» 
tion  was  not  acceded  to,  because  the  old  note 
has  been  sued  upon. 

fPorkman,  contra. 

The  defendant  by  his  letter  of  10th  October, 
1825,  agreed  to  pay  interest  at  the  rate  of  eight 
per  cent,  per  annum,  provided  time  should  be 
given  him  by  renewals,  up  to  the  month  of  De- 
cember, 1828.  By  reference  to  the  petition, 
it  will  appear  that  time  was  given  him  until  the 
13th  May,  1828 — that  is  five  months  longer 
than  the  time  proposed — consequently  interest 
at  the  rate  of  8  per  cent,  is  due. 

Martin  J.  delivered  the  opinion  of  the 
court  The  defendant  and  appellant  com* 
plains  of  the  judgment  by  which  interest 
at  8  per  cent  was  allowed  on  the  note  sued 
on. 

It  appears  from  a  letter  of  the  defendant, 
that  he  proposed  to  renew  the  note  sued  on, 
by  two  others,  each  for  one  half  of  the  ca- 
pital, payable  in  December  1827  and  1828, 
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Eastern  District,  bearing  interest  at  the  rate  of  eight  per  cent. 

April,  1880. 

v^v-^z      a  year.  There  is  no  evidence  that  this  pro- 

McDowough   p0f9£tion  was  accepted  or  rejected — but  it 

WurcBBSTXR.  appears  the  present  suit  is  brought  on  the 

note  proposed  to  be  renewed. 

We  think,  with  the  appellee's  counsel, 
that  no  conventional  interest  was  agreed  up- 
on by  the  parties,  as  the  proposed  offered 
proposition  was  not  acted  on.  The  appel- 
lee's counsel  has,  however,  urged  that  the 
defendant  had  the  benefit  of  his  proposition, 
since  time  was  allowed  him  without  suit  be- 

* 

ing  brought,  till  the  month  of  May,  1828 — 

after  he  had  neglected  to  comply  with  his 

own  proposition,  by  paying  one  half  of  the 

debt  in  December,  1827.     It  is  clear  the 

.•';,-  .offer  w^s  not  accepted,  since  the  note  was 

not  r€n0wed,  and  payment  was  demanded 

a  proposition  of  th«?  whole  before  December,  1828.     A 

Jr^menTua  proposition  does  not  become  an  agreement, 

whom *lt  bmade  till  the  party  to  whom  it  is  made  accepts  it: 

m^tbVIcc^pted  and  it  must  be  accepted  precisely  as  made, 

SeTtho^ropo^  unle8S  the  proposer  agrees  to  a  variation 

ser  agrees  to  a 

variation.  jt  j8  therefore  ordered,  adjudged  and  de- 

creed, that  the  judgment  be  annulled,  avoi- 
ded- and  reversed,  and  that  the  plaintiff 
have  judgment  for  ($6,444  92)  pix  thousand 


OF  THE  STATE  OF  LOUISIANA.  191 

four  hundred  and  forty-four  dollars,  with  Extern  District, 
legal  interest,  from  the  day  of  the  protest      wrC^, 
till  paid,  with  costs  in  the  district  court,    UoDommm 
the  appellee  paying  costs  in  this  court.  Wiwcheitb*. 


LAUVE  vs.  BELL  fyAL. 

A  defendant  who  is  interrogated  on  facts  and  arti- 
cles, has  a  right  to  qualify  his  answers,  by  stating 
other  facts  pertinent  to  the  issue,  and  connected  with 
the  facts,  which  the  plaintiff  seeks  to  establish. 

In  a  suit  between  the  original  parties  to  a  due  bill, 
the  consideration  of  it  may  be  inquired  into,  and  the 
maker  may  show  that  the  apparent  was  the  agent 
of  the  real  payee. 

Appeal  from  the  court  of  the  first  district. 

This  was  an  action  to  recover  from  the  de- 
fendants, the  amount  of  a  due  bill  in  the  follow- 
ing words  and  figures:  "Due  Mr.  Lai 
thousand   dollars,  New-Orleans,  J 
1829,"  signed  "&  C.  and  R.  Bell" 

The  plaintiff  alleged  that  lie  pr 
due  bill  for  payment  to  S.  C.  Bell,  o 
defendants,  who  tore  it  to  pieces,  and  ; 
fused  payment.  The  defendants,  in  their  an- 
swer, denied  owing  any  money  to  the  plaintiffs, 
but  admitted  there  was  such  a  due  bill  for  mo- 
ney borrowed  of  Fisher,  Burke  and  Watson. 
That  plaintiff's  name  was  inserted  therein,  as 
the  agent  of  Fisher,  Burke  and  Watson,  whose 


A 
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Eastern  District,  clerk  he  was,  but  that  said  firm  of  Fisher, 
^privisso.  g^^  and  Watson>  were  indebted  to  respon- 
dents in  a  larger  sum,  and  therefore  they  refus- 
ed to  return  the  money  to  said  Fisher,  Burke 
and  Watson,  who  were  the  only  persons  ever 
before  pretending  to  have  any  interest  iu  the 

loan. 

To  establish  the  allegations  in  the  petition, 
the  plaintiff  propounded  interrogatories  to  SC. 
Bell,  who  in  answer  thereto  under  oath,  admit- 
ted  the  execution  and  destruction  of  the  due 
bill  as  stated  >y  plaintiff,  but  that  the  money 
for  which  it  was  given,  was  borrowed  of  Fish- 
er, Burke  and  Watson,  who  were  indebted  to 
S.  C.  and  R.  Bell  for  a  returned  bill,  of  which 
they  were  the  drawers,  for  82151. 

That  the  name  of  the  plaintiff  was  inserted  in 
the  due  bill  as  agent  and  clerk  of  Fisher,  Burke 
and  Watson.  That  the  plaintiff  had  no  money 
to  lend — that  he  pever  pretended  to  be  a  credi- 
tor* or  to  have  any  interest  in  the  due  bill,  but 
frequently  demanded  payment  on  behalf  of  Fish- 
er, Burke  and  Watson. 

The  plaintiff  moved  the  court  to  strike  out 
all  the  answer,  except  that  part  which'admitted 
the  execution  and  destruction  of  the  due  bill, 
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and  the  refusal  to  pay  to  plaintiff.    The  court  ■utam  Dfrtrict 

JSpvily  1880. 

overruled  the  motion  and  the  plaintiff  excepted. 

It  was  proved  at  the  trial,  that  the  plaintiff  had 
been  a  clerk  for  two  or  three  years,  and  that  his 
services  as.  such,  were  worth  from  1,500  to 
£,000  dolfcrs  a  year — that  he  was  a  prudent 
'young  man,  had  done  some  business  on  his 
own  account,  and  at  one  time  had  made  a  depo- 
sit of  04000  in  bank. 

The  defendants  offered  in  evidence  a  bill  of 
exchange  drawn  by  Fisher,  Burke  and  Watson 
in  their  favor,  and  proved  that  it  had  been  pro- 
tested, returned,  and  that  they  had  paid  the 
amount.  The  plaintiff  objected  to  this  testi- 
mony, on  the  ground  that  it  had  no  relation  to 
die  suit,  and  as  being  illegal  against  the* plaintiff, 
who  was  no  party  to  the  same.  The  objection 
was  overruled  and  the  plaintiff  took  his  bill  of 
exceptions. 

There  was  judgment  for  the  defendants,  and 
the  plaintiff  appealed. 

Mc Caleb,  for  plaintiff,  urged  the  following 
points  for  a  reversal  of  the  judgment. 

1.  The  answers  were  not  categorical,  C.  P# 
349,  353. 

2.  Because  'the  due  bill,  being  in  writing, 

when  its  contents  were  proved,  no  further  parol 
vol*  i.  25 
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Eastern  District  evidence  is  admissible.  Bell  stood  as  any  other 
'    witness  before  court,  C.  P.  348,  351,  352, 
355;  A  Mart  n.  s.  303;  3  Starkie  995,  999, 
1002. 

3.  Admitting  that  Bell  borrowed  the  money 
of  Fisher,  Burke  and  Watson,  yet  by  assuming 
to  pay  to  Lauve,  he  novated  the  debt,  and  can- 
not plead  in  compensation  the  bill  of  exchange. 
By  giving  the  due  bill  to  Lauve,  Bell  recogni- 
sed Lauve's  power  so  to  arrange  in  behalf  of 
his  principal.  The  debt  became  novated,  Lauve 
was  the  new  creditor,  and  cannot  submit  to 
compensation.  Poth.  Obligations,part  4,  chap. 
3,  sec.  4,  art  2;  C.C.  2181,2184, 2209, 2212; 
Code  Napoleon,  art.  448. 

4.  Bell  recognised  Lauve  as  agent  to  loan, 
he  was  bound  to  recognise  his  right  to  receive 
payment,  he  must  therefore  pay,unless  he  could 
show  the  compensation  pleaded.  Notice  to 
Fisher,  Burke  and  Watson  as  drawers  is  not 

proved. 

5.  There  is  no  proof  that  plaintiff  loaned  the 

money  as  agent  except  Bell's  own  answer. 
Verbal  proof  that  one  acts  as  the  agent  of  ano- 
ther, must  be  made  conformably  to  that  proof 
required  in  the  title  of  conventional  obligations, 
viz.  in  an  amount  over  500  dollars,  other  evi- 
dence than  one  witness.  N.  C.  C.  2961,  2257. 
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Martin,  J.  delivered  the  opinion  of  the  Eastern 

--  April,  tfeSO. 

court  The  plaintiff  charges  that  the  de- 
fendants being  indebted  to  him,  gave  tlim  a 
due  bill  for  22000,  which  being  presented 
to  one  of  them  for  payment,  he  took  tt  from 
the  plaintiff's  hands  under  pretence  of  exa- 
mining it,  and  immediately  tore  it  to  pieces. 
The  answer  denies  the  defendants  were 
ever  indebted  to  tbe*plaintiff,  but  admits 
they  gave  the  due  bill  mentioned  in  the  pe- 
tition, for  money  borrowed  from  Fisher, 
Burke  and  Watson,  and  the  plaintiffs 
name  (he  being  the  clerk  of  the  latter,)  was 
inserted  in  the  due  bill,  and  they  being  in- 
debted to  the  defendants  in  a  larger  sum, 
they  refused  to  return  the  due  bill  to  the 
plaintiff,  when  he  presented  it,  and  tore  it 
to  prevent  its  being  made  an  improper  use 
of  by  the  plaintiff. 

The  facts  stated  in  the  answer  were  sworn 
to  by  the  defendants,  on  interrogatories  be- 
ing filed  to  establish  by  their  oaths,the  alle- 
gations in  the  petition. 

* 

The  plaintiff's  counsel  now  excepted  to 
the  answer  to  his  interrogatories,  and  mov- 
ed that  all  the  parts  of  them,  except  that 
by  which  the  defendants  admitted  the  exe- 


A 
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Eastern  District,  cution  and  tearing  of  the  due  bill,  should  be 

April,  1890.      ±  .   ,  . 

stricken  out,  as  irrelevant,  contradictory, 


and  explanatory  of  a  written  instrument 

The  court  refused  to  allow  the  parts  of 
the  answers  objected  to,  to  be  stricken  out 

There  was  judgment  for  the  defendants 
and  the  plaintiff  appealed. 

His  counsel  has  drawn  our  attention  to 
two  bills  of  exceptions.* 

The  first  is  to  the  refusal  of  the  judge  to 
order  the  parts  of  the  answer  objected  to, 
to  be  stricken  out 

The  second,  to  the  admission  of  evidence 
of  a  protested  bill  of  Fisher,  Burke  &  Wat- 
son in  favor  of  the  defendants,  and  the  ad- 

mission  of  parol  testimony  to  prove  its  hav- 

* 

ing  been  taken  up  by  the  defendants. 
.  A.  .*•*■*■■*     It  is  certainly  clear  that  the  parts  of  the 

who  israterroga~  J  * 

2$2£ m?  *nd  an8Wers  objected  to  were  pertinent  to  the 
ji£bt  to  qualify  j  8Ue  an(j  c|ose]y  connected  with  the  facts 

Jus   answers   by  J 

lieu* rtine°nUo  t*ie  pla*nt'ff80Ught  to establish,  and  the  de- 
•omMeted  with  ^cn^an*s  had  ^e  right  to  quftl'fy  ^e  answers 
th?  u^ffM^  ^ey  were  ca^e^  on  to  ma^e>  tyr  setting 
*  establish.  forth  facts,  which  prevented  the  conse- 
quence of  absolute  and  unqualified  answers; 
fh  a  suit  be-  The  claim  being  between  the  two  origi- 
ai  parties  to  a  nal  parties  to  the  due  bill,  the  considera- 
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tion  of  it,  was  a  proper  object  of  inquiry  into,  Eastern  District* 
and  for  this  purpose  the  defendants  might 


show  that  the  person,  in.  favor  of  whom  the       ^#7* 
the  bill  was  indirectly  given,  were  his  debt-    ^*La>  *  *f" 
ors.  All  this  tended  to  show  that  the  plain-  2^5^** 
tiflPs  was  a  borrowed  name  only,  and  be-  Sto.and^ffml^ 
tween  him  and  the  defendants  there  was  }j£t  JJ£7  ^^ 
really  no  consideration.  #  J£  ™tk£*it!rt 

If  the  tearing  of  the  note  be  so  improper  we* 
an  act,  as  ought  to  deprive  the  party  to  avail 
himself  of  it,  so  as  to  enable  himself  to  give 
evidence  for  himself,  as  to  the  considera- 
tion of  the  due  bill;  the  legislature  has 
not  placed  it  in  our  power  to  say  so. 

On  the  merits,  the  facts  set  up  in  the 
answer,  appear  to  us  established.  It  is 
shown  that  Watson,  the  acting  partner  of 
Fisher,  Burke  &  Watson,  had  died,  and  the 
defendants,  who  were  creditors  of  the  firm, 
had  been  momentarily  accommodated  with 
the  loan  of  a  check  from  their  debtors,  and 
the  due  bill  given  in  the  evidence  of  this  in- 
cident transaction,had  been  made  out  in  the 
name  of  the  plaintiff,  their  clerk,  on  account 
of  their  approaching  failure. 

It  is  therefore  ordered,  adjudged,  and 
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Baitam  Dktrict  decreed,  that  the  judgment  of  the  district 

April,  18W«  M  .         _.  .      (il 

^^^  j     court  be  affirmed  with  costs. 


Cos 


WARUfQ  »f.  COX 

A  defendant  who,  to  the  knowledge  of  plaintiff, 
contracts  as  agent,  is  not  personally  responsible. 

Appeal  from  the  court  of  the  first  district* 

This  was  an  action  to  recover  from  the  de- 
fendant damages  for  a  breach  of  contract,  and 
the  material  facts  of  the  case  are  as  follows: 

In  1827,  the  defendant,  as  agent  of  one  Tho- 
mas, contracted  with  the  plaintiff,  who  is  own- 
ner  of  the  schooner  Catharine,  to  transport 
from  Thomas's  Island  to  New-Orleans  the 
crop  of  sugar  and  molasses. 

In  pursuance  of  this  agreement,  the  Catha- 
rine proceeded  to  the  Island  and  received  on 
board  a  cargo  of  about  80  hogsheads,  which 
was  delivered  to  the  defendant.  On  her  again 
proceeding  to  the  island  and  demanding  a  car-* 
go,  she  was  answered  it  had  been  shipped  to 
New-Orleans  in  other  vessels,  which  fact  was 
proved  on  the  trial. 

The  answer  of  the  defendant  admitted  the 
execution  of  the  contract,  but  denied  that  he 
was  personally  responsible,  having  acted  only 
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as  the  agent  of  Thomas,  to  the  knowledge  of  £**•»  District; 
plaintiff,  and  alleged  that  the  plaintiff  by  his  de«      ^v*w 
lays,  made  it  necessary  for  Thomas  to  employ       Wa*iwo 
other  vessels  in  bringning  the  remainder  of  the         Goz' 
crop. 

It  was  proved  that  the  plaintiff  was  at  great 
expense  in  making  himself  acquainted  with  the 
navigation  to  Thomas's  Island— "that  he  used 
every  possible  dispatch,  lost  an  opportunity  of 
selling  his  vessel  by  reason  of  his  engagement 
with  the  defendant,  and  was  idle  during  most 
of  the  business  season.  The  crop  of  Thomas's 
Island  usually  consisted  of  from  180  to  200 
hogsheads.  The  cause  was  tried  by  a  jury, 
who  found  a  verdict  for  plaintiff  for  160  dol- 
lars.   The  defendant  appealed. 

Strawbridge,  for  appellant. 

There  is  full  proof  that  plaintiff  knew  the  de- 
fendant acted  only  as  agent,  but  no  proof  that 
defendant  ever  assumed  any  personal  responsi- 
bility. 

EustiSy  contra. 

1.  The  breach  of  the  contract  being  fully 
proved,  the  plaintiff  is  entitled  to  damages. 

2.  t?ox  bound  himself  personally. 
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Bute™  District*  Porteb,  J.  delivered  the  opinion  of  the 
pr%  *  188°*  court  The  plaintiff  claims  from  the  de- 
fendant damages  for  failing  to  comply  with 
a  contract,  by  which  he  promised  to  fur- 
nish freight  for  a  vessel,  of  which  the  former 
was  owner.  The  cause  was  submitted  to 
a  jury  in  the  court  below,  who  found  a  ver- 
dict against  the  defendant.  The  court  con- 
firmed it,  and  he  appealed. 

The  breach  of  the  contract  is  very  fully 
established.  The  defendant  however  in* 
sists  he  contracted  as  agent,  to  the  know- 
wto  contract!  m  ledge  of  the  plaintiff,  and  is  not  personally 
iuiowiedgtof  the  responsible.  On  this  point  the  evidence  is 
penonaiiy*  jL  not  so  clear  as  in  relation  to  the  violation  of 
•ponn  e.  ^e  agreement,  but  after  an  attentive  consi- 

deration of  it,  we  do  not  think  the  jury  and 
judge  of  the  first  instance  erred  in  their 
conclusion. 

It  is  therefore  ordered,  adjudged,  and 
decreed,  that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 


• 
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Eftfltam  District 
April,  188Q. 


FORD  vs.  FORD  k  AL. 

FOBD 

An  attempt  to  screen  property  acquired  during  the  va. 

marriage  from  the  payment  of  community  debts,by  a     '•*»  &**•• 

separate  right  alleged  by  one  of  the  parties,  requires 
strict  proof  of  the  right  alleged. 

Appeal  from  the  court  of  the  third  judicial 
district,  the  judge  of  the  eighth  presiding. 

The  defendant,  Selah  Ford,  obtained  an  or- 
der of  seizure  and  sale,  on  a  judgment  against 
Freeman  Ford,  (the  husband  of  the  plaintiff,) 
in  the  State  of  Mississippi,  by  virtue  of  which 
certain  slaves  were  seized  as  the  property  of 
Freeman  Ford,  by  the  sheriff  of  East  Baton 
Rouge.  Rhoda  Ford  obtained  an  injunction, 
alleging  in  her  petition  that  the  order  of  seizure 
and  sale  improperly  issued,  the  record  from 
Mississippi  not  being  properly  certified,and  con- 
tainin  gmoreover,  many  erasures  and  interlinea- 
tions. She  also  claimed  the  slaves  as  her  separate 
property.  The  defendants  excepted  to  that  part 
of  the  petition  which  alleged  the  insufficiency 
of  the  record,  on  the  ground  that  if  any  irregu- 
larities existed  therein,  and  the  order  of  seizure 
and  sale  improperly  issued.  Freeman  Ford, 
who  was  present,  was  the  only  competent  per- 
son to  contest  the  proceedings.  These  excep* 
vol.  i.  .     26 


A 


April,  18t0. 


Fo*fr 

90 

FoftP  ft  ▲&. 
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Eaftern  Dwtrict.  tions  were  sustained.    It  appeared  from  the 

evidence,  that  the  slaves  in  controversy  were 
purchased  by  one  Knighton  from  Freeman 
Ford  on  the  23d  March,  1829,  and  that  Knight- 
on  by  an  authenticact  of  20th  April,  1829,being 
the  same  day  on  which  the  order  of  seizure  and 
sale  issued,  conveyed  them  to  the  plaintiff, 
Rhoda  Ford,  the  husband  authorizing  the  pur- 
chase, and  the  act  of  sale  specifying  that  the 
price  was  paid  from  her  paraphernal  estate* 

The  court  below  dissolved  the  injunction, 
and  the  plaintiff  appealed, 

Duncan  and  Thomas  Gibbet  Morgan^  for 
appellant,  urged  the  following  points: 

1.  The  court  below  erred  in  sustaining  the 
exceptions  of  the  defendant 

2.  The  court  below  erred  in  receiving  the 
copy  of  the  judgment  from  the  State  of  Mis- 
sissippi, and  in  overruling  the  objection  to  its 
introduction  in  evidence.  C.  P.  p.  252,  arts. 
746  and  747. 

3.  There  was  error  in  dissolving  the  injunc- 
tion. If  the  defendant,  Selah  Ford,  had  a  judg- 
ment on  which  executory  process  could  issue, 
she  should  have  insituted  a  suit  to  set  aside  the 
sale  under  which  plaintiff  claims  the  slaves  seiz- 
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ed,  previous  to  issuing  the  order  of  seizure.  KMtatn 
9th  Martin,  648;  7th  Martin,  n.  s.  137/  idem 

580. 

Mathews,  J.  delivered  the  opinion  of  the 
court.  In  this  case,  Selah  Ford,  one  of  the 
the  defendants,  obtained  an  order  of  seizure 
and  sale,  on  a  judgment  obtained  against 
Freeman  Ford,  in  the  State  of  Mississippi, 
by  virtue  of  which  certain  slaves  were  seized 
as  the  property  of  the  latter,  by  the  sheriff  of 
East  Baton  Rouge.  The  plaintiff  in  the  pre- 
sent suit,  claims  the  property  seized  as  belong* 
ing  tp  her,  and  obtained  an  injunction  by 
which  its  sale  was  arrested.  The  injunction 
was  afterwards  dissolved  and  judgment  of 
non-suit  given  against  her,  from  which  she 
appealed. 

* 

It  appears  by  the  record,  that  the  order  of 
seizure  was  obtained  on  the  20th  April,  1829, 
and  was  executed  by  seizing  the  slaves  in  ques- 
tion on  the  following  day.  The  letter  intro- 
duced in  evidence  on  the  part  of  the  plaintiff, 
bears  date  on  the  same  day  on  which  the  or- 
der of  seizure  was  granted.  It  is  an  authentic 
act,  and  purports  to  be  a  sale  and  conveyance 
of  the  slaves  by  one  James  A.  Knighton,  who 
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Saitern  District,  derived  title  by  a  sale  from  Freeman  Ford, 

the  husband  of  the  plaintiff  dated  on  the  33d 
of  March,  1839. 

These  acts  afford  very  strong  internal  evi- 
dence of  fraud,  although  in  the  instrument  of 
sale  from  Knighton  to  the  plaintiff,  a  covering 
is  attempted,  by  an  acknowledgement  of  the 
parties  to  that  act,  that  the  purchase  was 
made  with  the  paraphernal  property  or  funds 
of  Ford's  wife,  he  authorizing  her  to  buy.  In 
consequence  of  the  acquisition  having  been 
made  during  the  marriage,  notwithstanding 
the  purchase  was  made  by  the  wife  in  her  in- 
dividual name,  the  judge  before  whom  the 
cause  was  tried  in  the  court  below,  seems  to 
have  been  of  opinion  that  the  property  acqui- 
red  constituted  a  part  of  the  community  of 
acquets  and  gains,  and  as  such,  was  subject 
to  seizure  to  satisfy  the  debts  of  her  husband. 
The  correctness  of  this  opinion  depends  on  a 
just  interpretation  of  several  articles  of  the  L 
Code.  According  to  the  art.  3361,  the  wife 
has  the  right  to  administer  personally  her  pa- 
raphernal property,  without  the  assistance  of 
her  husband.  By  the  art  3315,  parapher- 
nal is  considered  as  the  separate  property  of 
the  wife.    The  act  immediately  preceding, 
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declares  that  to  be  common  properly  which  Bast«m  District 
is  acquired  by  the  husband  and  wife  during      \^s^' 
marriage ;  except  such  as  is  acquired  by  eith-        F°aD 
er,  by  inheritance,  or  by  donation,  made  to    r**»  &  AL- 
him  or  her,  particularly  according  to  the  art 
2371,tthe  partnership  or  community  between 
husband  and  wife,  consists  of  the  profits  of 
all  the  effects  of  which  the  husband  has  the 
administration  and  enjoyment,  either  of  right 
or  in  feet,  of  the  produce  of  the  reciprocal 
industry  and  labor  of  both  husband  and  wife, 
and  of  the  estates  which  they  (nay  acquire  du- 
ring the  marriage,  either  by  donations  made 
jointly  to  them  both,  or  by  purchaser  in  any 
ether  similar  way ;  even  although  the  pur- 
chase be  only  in  the  name  of  one  of  the  two, 
and  not  of  bpthj  because,  in  that  case,  the 
period  of  time,  when  the  purchase  is  made,  is 
alone  attended,  to,  and  not  the  person  who 
made  the  purchase.        .        ' 
From  the  nature  of  the  partnership,  or  com- 
munity, of  acquets  and  gains,  as  established  by 

law  between  husband  and  wife,  it  is  not  ne- 
cessary that  any  common  stock  should  exist 
between  the  partners  at  the  commencement 
of  the  partnership  for  all  the  property  which 
they  have  at  that  period,  may  be  separately 
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Eastern  DUtrict.  owned  and  administered  by  each  individual 

of  the  marriage,  when  no  marriage  contract 


has  been  made. 

The  property  acquired  during  the  marriage 
by  purchase5  whether  it  be  bought  in  the 
name  of  either  husband  or  wife,  becomes 
common  to  both.  The  first  question  that  can 
arise  in  relation  to  such  acquisitions,  is  whe- 
ther a  distinction  must  be  made,  when  the 
property  is  shown  to  have  been  bought  with 
the  separate  funds  of  one  of  the  parties? 

3d.  Whether  strict  proof  should  not  be  re- 
quired to  support  an  individual  and  separate 
claim  of  this  nature? 
An  attempt  to     Whatever  would  be  a  proper  solution  of  the 
I^ed^^J  first  of  these  questions,  need  not  be  determi- 

mentor  eonmo>        •    •         ^*    >.  • 

nity  debu  by  a  opinion,  that  an  attempt  to  screen  community 
3Cgo^byo^«hof  property  from  the  payment  of  community 
quireE  'iti^t  debts,  by  a  separate  right  alleged  by  one  of 
aUagwi.  the  partners,  requires  strict  proof  of  the  right 

alleged.  The  principles  laid  down  in  the  last 
article  of  the  Code  cited,  creates  a  legal  pre- 
sumption that  property  acquired  during  mar- 
riage by  purchase,  whether  the  acquisition 
be  made  in  the  joint  names  of  husband  and 
wife,  or  in  the  name  of  either  separately,  must 


OF  THE  STATE  OF  LOUISIANA.  807 

be  considered  as  common  property,  which  E*«tem  District. 

ApTtlf  low,' 

can  be  defeated  only  by  certain  and  positive 
evidence  that  it  was  acquired  by  the  separate 
funds  of  one  of  the '  parties:  even  admitting 
that  such  evidence  could  be  allowed  in  pur- 
suance of  the  provisions  of  the  Code,  no  evi- 
dence of  this  kind  has  been  offered  in  the 
cause  under  consideration. 

We  are  opinion  with  the  judge  a  quo,  that 
the  slaves  seized  are  community  property  of 
Freeman  Ford  and  bis  wife  Rhoda,the  plain- 
tiff; and  as  such  was  subject  to  seizure  on 
the  judgment  from  the  State  of  Mississippi, 

as  it  appears  to  have  been  obtained  against 
the  husband  duirng  his  marriage  with  the 
appellant 

Objections  were  made  in  the  court  below 
to  the  judgment  from  the  State  of  Mississippi 
on  which  the  order  of  seizure  and  sale  was 
obtained  They  relate  to  erasures  and  inter- 
lineations, and  the  want  of  a  certificate  as  re- 
quired by  the  laws  of  the  United  States.  The 
record  of  the  proceedings  in  the  case,  on 
which  that  judgment  was  rendered,  does  not 
come  up  to  this  court  in  any  shape  whatever: 
and  consequently  we  are  unable  to  decide  on 
the  force  and  effect  of  these  objections. 
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u9   860       Eutem  District.     It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
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Wqr*       be  affirmed  with  costs. 

F0&9  ♦  ai*. 


KIMBALL  w.  DREHER* 

If  the  plaintiff  does  not  make  out  his  case,  judg- 
ment of  non-suit  will  be  given. 

Appeal  from  the  court  of  the  third  district, 
the  judge  pf  the  second  presiding. 

This  suit  was  brought  to  recover  from  the 

■ 

defendant  a  moiety  of  a  tract  of  land,  and  the 
action  was  founded  upon  the  following  con- 
tract entered  into  in  1812,  between  the  plain- 
tiff  and  Godfrey  Dreher,  ancestor  of  the  defen- 
dant— "An  article  of  agreement  between  M. 
W.  Kimball;  of  the  one  part,  and  Godfrey  Dre- 
her of  the  other,  witnesseth  that  the  aforesaid 
Kimball  agrees  to  give  the  aforesaid  Dreher, 
one  hundred  and  fifty  acres  of  a  tract  of  land, 
claimed  by  the  said  Kimball,  on  the  east  side 
of  the  Comke  river,  he,  the  said  Dreher  to  have 
one  hundred  acres  where  he  is  settled,  and  fifty 
on  the  river,  in  case  the  aforesaid  Kimball's 
right  is  confirmed  by  the  government  of  the 
United  States.  Moreover,  in  case  the  settle* 
ment  of  the  aforementioned  Dreher,  entitles  him 


OP  THE  STATE  OF  LOUISIANA. 

to  a  donation  right,  he,  the  aforesaid  Kimball,  Sutem  Dfctmt. 
is  to  be  entitled  to  one  half;  he,  said  Kimball,      >£rv-^ 
binds  himself  to  be  at  the  expense  and  trouble      kumai** 
of  entering  the  said  land  in  the  register's  office."      I*****. 

The  answer,  set  up  the  following  grounds  of 
of  defence*  1.  The  instrument  sued  on,  con* 
tained  synalagmatic  contracts,  and  should  have 
been  in  duplicate.  .2.  It  was  executed  in 
error;  and  thirdly,  it  contained  antecedent  ob- 
ligations, on  the  part  of  plaintiff,  which  had  net 
been  performed. 

It  appeared,  from  the  testimony,  that  the  land 
on  winch  the  defendant  resided,  at  the  institu- 
tion of  the  suit,  was  the  same  tract  upon  whidt 
Godfrey  Dreher  settled,  on  the  east  side  of  the 
Comite  river,  and  for  which  he  obtained  a  certi- 
ficate, as  an  actual  settler,  in  1819.  It  was  in 
evidence,  that  Godfrey  Dreher,  in  his  life  time, 
offered  the  land  for  sale,  subject  to  Kimball's 
claim;  and  Fluker  deposed,  that  Dreher  told 
him,  his  reason  for  entering  into  the  contract, 
was  to  be  sure  of  land:  he  was  sure  to  have  it, 
either  under  his  own  or  Kimball's  claim. 

There  was  judgment  of  non-suit  in  the  court 
below,  from  which  the  phuqtiff  appealed. 

Prestog,  for  appellant,  made  the  following 
points  in  the  cause: 

vol.  h  vn 
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Dbtritt.      1.  The  plaintiff  has  fully  proved  all  the  mat- 
Jr7**»'      ten  of  bet  alleged  in  his  petition. 
Kimsaia         &  They  sufficiently  identify  the  land,  and 
Dwiu.     show  that  by  the  contract  he  is  entitled  to  a 
moiety  of  it* 

Mathews,  J.  delivered  the  opinion  of  the 
court    This  action  is  founded  on  a  synalag- 
matic  contract,  made  between  the  plaintiff 
and  the  ancestor  of  the  defendant    The  an- 
swer  to  the  petition,  contains  a  general  denial, 
and  an  exception  to  the  instrument,  declared 
on  as  not  having  been  made  in  duplicate,  be* 
ing  executed  under  private  signature.    The 
court  below  gave  no  opinion  on  the  alleged 
nullity  of  the  written  agreement,  in  conse- 
quence of  its  want  of  duplicity.    It  was  con- 
sidered as  imposing  obligations  on  the  plain- 
tiff to  be  by  him  discharged  before  he  could 
claim  the  fulfilment  of  those  contracted  on 
the  part  of  the  defendant;  in  other  words,  a 
condition  precedent  of  acts  to  be  done  by  the 
petitioner,  of  which  he  neither  averred  or 
proved  the  performance.    Judgment  of  non- 
suit was  rendered  by  die  district  court,  from 
which  the  plaintifl  appealed. 

The  contract  relates  to  a  tract  of  land,  said 
to  be  situated  in  the  parish  of  East  Feliciana, 
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on  die  east  tide  of  the  rirer  Cotnite.  It  if  «•*•«  Dtetk*. 
not  very  explicit,  either  in  relation  to  the  sub* 
ject  about  which  the  parties  contracted,  or  the 
obligations  which  each  of  them  took  sepa- 
rately on  himself  From  the  tenor  of  their 
agreement,  it  seems  that  they  had  distinct  pre- 
tensions or  claims  to  the  same  piece  of  land, 
and  that  they  considered  it  as  a  matter  of 
doubt,  which  would  succeed  before  the  com* 
nussioners  of  land  claims.  The  defendant 
(or  rather  his  ancestor)  was  an  actual  settler 
on  the  public  domain,  and  claimed  a  dona- 
tion under  settlement  right,  from  the  United 
States,  in  pursuance  of  the  act  of  congress  of 
1819.  The  plaintiff  pretended  to  have  some 
other  species  of  claim,  but  of  what  nature,  the 
evidence  on  record  affords  no  information: 
he,  however,  bound  himself  to  be  at  the  ex- 
pense and  trouble  of  entering  the  claims  to 
the  land  in  the  register's  office,  SfC 

There  is  neither  averment  nor  proof,  that 
he  ever  performed  this  part  of  his  obligation. 

■ 

Whether  he  ever  had  any  semblance  of  right 
or  claim  to  the  land  in  question,  sufficient  to 
form  a  basis  of  good  faith,  for  the  contract 
which  was  entered  into  between  the  parties,  is 
not  shewn  in  any  manner  whatever.    In  the 


AftUt  18* 
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Bestem  Mttfe*.  eyeht  of  success  in  his  claim,  he  promised  to 

convey  to  die  ancestor  of  the  defendant,  one 
hundred  and  fifty  acres ;  and  the  latter  agreed, 
that  if  he  obtained  a  donation,  the  former 
should  be  entitled  to  one  half  of  the  land 
thus  acquired.  Now  it  is  evident,  from  this 
agreement,  that  they  took  die  chanoa,  recipro- 
cally, of  each  other's  claims;  and  both  should 
have  been  prosecuted  before  the  commission* 
ere,  which  the  plaintiff  undertook  to  do,  and 
which  is  not  proven  to  have  been  done  by 
him ;  for  it  does  not  appear,  that  the  oertifi- 
eate  of  donation,  obtained  on  the  part  of  Dre- 
__  her,  was  aoquired  by  any  aid  given  by  the 
»••  m*  mki  appellant.    We  are  of  opinion,  with  the  court 

urigmtnt  of  "a-  below,  thai  the  plaintiff  has  tailed  to  make  out 

J*  will*  give* 


It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 


BEJmrt  «t:  HBBBRT  *  JiL. 

* 

to*  court  properly  rejected  evidence,  to  prove  a 
feci  which  was  not  set  forth  in  the  petition. 

Motions  to  amend,  after  issue  joined,  are  entirety 
within  the  discretion  of  the  court 
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When  the  object  is  to  tet  aside  a  former  settle*  ra*»n*  Dfctmt. 
ment  of  an  estate,  on  the  ground  of  simulation  and      ■*f»j*>  ^£*^ 
fraud,  the  court  of  probates  is  not  the  proper  tribunal 


Appeal  from  the  court  of  probates  of  West  Hm 
Baton  Rouge, 

The  facts  are  given  in  the  opinion  of  the 
court,  delivered  by  Martin,  J. 

The  plaintiff,  daughter  of  D.  Benoit,  by  his 
first  wife,  sues  the  defendant's  children  and 
heirs  of  his  daughter  by  a  second,  for  a  settle- 
ment and  partition  of  the  estate  of  their  com- 
mon ancestor  and  collation,  of  the  value  of  a 
slave  and  other  property,  conveyed  by  the 
common  ancestor  to  the  defendants9  mother. 
It  is  alleged,  the  ancestor  left  no  property,  so 
that  the  object  of  the  suit,  is  the  recovering 
from  the  defendants,  of  what  their  mother  re- 
ceived from  her  father,  to  the  injury  of  the 
plaintiff  by  simulated  and  fraudulent  convey- 
ances.  The  settlement  of  the  property  of  the 
community,  which  had  existed  between  the 
plaintiffs  parents,  is  complained  o£ 

The  defendants  declined  the  jurisdiction 
of  the  court  of  probates,  on  the  following 
grounds: 


BaxoiT 

St. 
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Ewurn  Dfcrfct     1.  The  plaintiff  is  an  heir  at  law  for  pro- 

April*  1880. 

v^v-w      perty  in  the  possession  of  third  persons. 

B*"ZT  2-  She  see'ts  to  set  a8"*e  conveyances  and 

HsasmT  *  au  aiieoatio,^  gg  fraudulent  and  simulated. 

3.  She  attaches  the  settlement  of  the  estate, 
which  had  been  in  community  between  her 
parents. 

4.  It  is  alleged,  her  ancestor  left  no  pro- 
perty, and  it  is  not  shown  that  he  resided  or 
died  within  the  jurisdiction  of  the  court 

The  plea  to  the  jurisdiction  was  sustained, 

and  the  plaintiff  appealed. 

The  e»«t  pr*.    ^*  ^e  trial,  the  plaintiff  took  a  bill  of  excep- 

n&nee  u?£w  t'ons  to  ^e  °P*nlon  °f  *e  court,  who  rejected 

MK^r^iTk  evidence  of  the  common  ancestor's  residence 

the  petition.       jp  ^^n  Rouge,  on  the  ground,  that  it  was  a 

feet  not  averred  in  the  petition,  and  which  the 
defendants  could  not  therefore  be  prepared 
to  disprove.  We  think  the  court  did  not  err. 
The  plaintiff  afterwards  moved  for  leave  to 
amend  his  petition,  by  inserting  an  averment 
of  the  common  ancestor's  residence.    This 

was  refused,  and  a  second  bill  of  exceptions 
taken. 

Amendments  may  take  place,  by  leave  of 
die  court,  after  issue  joined — Code  of  Prmo- 
tice,  419.    They  are  not  a  matter  of  right 
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The  court  must  exercise  its  discretion,  before  Sutra 

,  JtyrU,  1880. 

leave  be  granted.    Often  an  amendment,     y^w 
made  on  the  trial,  would  prevent  the  trial       B**0,T 
from  going  on.    If  it  could  be  had  of  right,  it  h«b»t  &  a*, 
would  be  a  sure  and  constant  source  of  delay.  ^J1^,  ££ 
We  do  not  think  the  court  erred.  SZ^JSZL  t£ 

It  does  not  appear,  that  there  was  any  es-  %££?*  gfth* 
tate  of  the  common  ancestor  to  settle  or  par- 
tition; the  plaintiff  avers  he  left  none.  The 
object  of  the  suit  was,  therefore,  to  set  aside  a 
former  settlement  of  alienation  and  convey* 
ances,  on  the  ground  of  simulation  and  fraud, 
to  divest  the  title  of  the  holder  of  such  pro- 
perty, so  as  to  preserve  property  that  had  be- 
longed to  the  common  ancestor,  in  order  to 
find  something  to  be  divided. 

The  attempt  to  do  so,  was  improperly  made  Whm  thg  obw 
in  the  court  of  probates;  and  would  have  £*0^*JJ!S£ 
been  so,  even  if  the  ancestor  had  been  a  resi-  ™ ■}£ f  "^J 
dent  of  the  parish.  ftSS  JS 

of  probate*  it  not 

It  is  therefore  ordered,  adjudged  and  de-  J|3.FOpwr  **■ 
creed,  that  the  judgment  be  affirmed  with 
costs. 
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Barton  Dfatrirt.  . 

jfprt/,  18*0.  AMEZAQO  «t.  VJLLSGO  fc  AL. 

Akbsaoo  If  A.  direct  hii  debtor  to  pass  his  balance  to  the 

•••  ^edit  of  B,  who  is  a  debtor  of  the  latter,  and  it  is  so 

■ . 

Appkal  from  the  court  of  the  first  district. 

This  suit  was  brought  to  recover  from  the 
defendantsthesumof2985,  and  die  facts,  as 
they  appear  in  the  record,  were  in  substance  as 
Mows:  In  January,  1828,  the  plaintiff,  being 
m  Tampico,  consigned  to  the  defendant,  Calico, 
a  bag  containg  81,000,  which,  after  deducting 
charges,  produced  the  nett  sum  of  £985.    On 
the  15th  April,  1828,  the  plaintiff  by  letter  di- 
rected the  amount  to  be  passed  to  the  credit  of 
Valego,  and  the  latter,  by  letter  dated  Tampico, 
12th  May,  1828,  requested  Calico  to  keep  the 
money  at  the  disposal  of  him,  Valego;  but  on 
the  18th  May,  he  again  wrote  to  Calico,  direct- 
ing  him  to  pass  it  to  the  credit  of  plaintiff;  and 
on  the  21st  June,  Calico  wrote  to  Valego,  in. 
forming  him,  that  in  compliance  with  the  or- 
ders of  plaintiff,  he  had  credited  him,  Valego, 
for  the  sum  of  2985. 

The  defendants  filed  seperate  answers.  Ca- 
lico admitted  the  receipt  of  the  money,  but  de- 
nied being  indebted  to  the  plaintiff,  as  he  had, 
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in  compliance  with  plaintiff's  instructions  of  Bute™  District 
1 5th  April,  credited  Valego,  who  was  his  debtor, 
with  the  amount,  and  that  :his  disposition  of  Ameza 
the  money  was  made  by  the  express  order  and  v±«00  &  au 
particular  request  of  the  said  Valego.  Valego 
denied  being  indebted  to  the  plaintiff,  and  in 
amended  answer,  prayed  judgment  against  Ca- 
lico for  2770,  which  he  alleged  he  had  advanced, 
while  Calico  and  himself  were  partners  in  1825. 
By  an  order  of  court,  the  accounts  between  the 
defendants  were  referred  to  auditors,  but  it  did 
not  appear  that  they  made  any  report.  It  was 
admitted,  that  there  was  no  debt  owing  to  the 
plaintiff  by  Valego,  or  any  transaction  between 
them,  other  than  the  21,000  sent  to  Calico. 

There  was  judgment  against  Valego,  in  fa- 
vor of  the  plaintiff,  for  the  amount  claimed;  and 
Valego  appealed. 

Morphy,  for  appellant,  urged  the  following 
points* 

1.  An  absolute  order  for  the  payment  of  mo- 
ney, is  a  bill  of  exchange,  whatever  be  its  form. 
Bayley  on  Bills,  p.  3. 

2.  When  an  order  is  drawn  on  certain  funds 
placed  at  the  credit  of  the  drawer  by  the  drawee, 
the  former  is  entitled  to  strict  notice  from  the 

vol.  i.  98 
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Sait«m  Diftrfet  holder,  when  payment  is  refused  by  the  drawer, 
^*^'  on  the  ground  that  he  has  unsettled  accounts 
Axkiaoa     with  the  drawer. 

Talxqq  *  ai~      ^    ^  reasonable  and  bona  fide  belief,  on  the 

part  of  the  drawer,  that  he  bad  a  right  to  draw, 
entitles  him  to  notice.  French  vs.  Bank  of 
Columbia,  4th  Cranch,  141. 

Marthc  J.  delivered  the  opinion  of  the 
court  The  plaintiff  states,  that  having  $985 
in  the  hands  of  the  defendant,  Calico,  he  di- 
rected him  to  pass  it  to  the  credit  of  the  other 
defendant,  who  afterwards,  at  the  plaintiff's 
request,  directed  it  to  be  returned  to  his,  the 
plaintiff's  credit,  when,  on  various  prlfences, 
Calico  refused  to  do  so,  pretending  he  was  no 
longer  a  debtor  of  Vallego,  the  account  be- 
tween them  having  been  balanced,  by  the 
credit  given  to  Vallego,  at  the  plaintiff's  re- 
quest. The  money  was  therefore  claimed 
solidarity  from  Vallego  and  Calico. 

They  filed  separate  answers.  Vallego  ad- 
mitted, the  sum  was  really  credited  to  his  ac- 
count by  Calico,  at  the  plaintiff's  request,  but 
averred  he  suffered  it  to  remain  in  Calico's 
hands,  till  the  plaintiff  desired  to  have  it  placed 

to  his  own  credit,  which  Vallego  instantly  di- 
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rected.  He  denied  being  now,  or  having  been  Euura  DiatiM. 
before  indebted  to  Calico,  in  any  manner  that 


might  authorize  him  to  decline  passing  the  w 

money  to  the  plaintiff's  credit.  Vu,w  *  **  • 

Calico  presumed  that  Yallego  was  indebt- 
ed to  him,  and  the  sum  placed  to  the  latter's 
credit,  although  by  plaintiff's  order,  had  bal- 
anced the  account  between  them,  Calico  and 
Yallego. 

There  was  judgment  in  favor  of  the  plain- 
tiff, against  Yallego,  and  he  appealed. 

The  record  shows,  that  the  accounts  be- 
tween the  two  defendants  were  submitted  by  Jjf^  d£*tiJ2 
the  cqprt,  to  two  referees  and  an  umpire,  but  *£  ^Jtn<Jf  £ 
it  does  not  appear  that  they  ever  acted  there-  ^^{^^JJ 
on,  or  made  any  return,  and  we  have  looked  j*  ™  £"*  ££ 
in  vain  in  the  proceedings  for  any  proof  or 
evidence,  establishing  any  right  in  Calico  to 
withhold  the  money  from  the  plaintiff,  on  ac- 
count  of  a  claim  of  his,  Calico  or  Yallego. 

It  is  therefore  ordered,  adjudged  and  de- 
creeds  that  the  judgment  of  the  district  court 
be  annulled,  avoided  and  reversed,  and  that 
there  be  judgment  for  the  appellant,  as  in  case 
of  a  non-suit,  with  costs  in  both  courts. 


£90  CASES  IN  THE  SUPREME 


•-•in 


Caftan  Diitrioti 

"2^^?'     MADMJT  m.  LQUI8UWA  STATE  VtoUMUUtCM 

•I. 

lov.  8.  Iki.  Co.      Where  the  agent  eflects  brorance  on  aceouai  of 

his  principal,  and  the  policy  contains  a  clause,  that  in 
the  event  of  loss, payment  is  to  be  made  to  the  agent, 
the  promise  most  be  understood  to  be  made  in  his 
representative  character,  and  not  in  his  own  right. 

A  debt  due  by  the  agent,  cannot  be  offered  in  com- 
pensation of  that  which  is  owing  by  the  principal 

Appeal  from  the  court  of  the  first  district. 

r  This  suit  was  brought  on  a  policy  of  insu- 
rance, to  recover  from  the  defendants  one  thou- 
sand six  hundred  and  six  dollars  and  thirty-four 
cents,  being  the  adjusted  loss  on  a  quantity  of 
cotton,  damaged  by  the  perils  insured  against 

The  policy  was  effected  by  Fisher,  Burke  8c 
Watson,  on  account  of  the  plaintiff,  who  was 
owner  of  the  cotton.  The  only  question  in 
the  case,  arose  on  a  clause  in  the  policy  to  this 
effect.  "In  the  event  of  loss,  payment  to  be 
made  to  Fisher,  Burke  &  Watson."  The  de- 
fence set  up  was,  that  the  payment  was  to  be 
made  to  the  agents,  and  that  these  agents  were 
indebted  to  the  defendants  in  a  larger  sum  than 
that  claimed  in  the  petition. 

Eustis  for  appellant. 
Morse  for  appellee. 
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Eftftaiu  District  • 

Porter,  J.  delivered  die  opinion  of  the  j^im. 
court.  The  petition  alleges,  "that  on  the 
90th  day  of  April,  1829,  the  defendants  sub-  Lov.  8*i*».  Co 
scribed  a  policy  of  insurance  for1  the  sum  of 
four  thousand  eight  hundred  dollars,  on  a 
quantity  of  cotton,  the  property  of  the  plain- 
tiff, on  a  voyage  from  Elk  river  to  the  port  of 
New-Orleans,  which  policy  was  subscribed 
on  the  application  of  Fisher,  Burke  &  Wat* 
son,  the  agents  and  factors  of  the  petitioners." 

The  contract  states  that,  "Fisher,  Burke  & 
Watson,  on  account  of  P.  EL  Braden,  doth 
nake  insurance,  and  cause  to  be  insured, 

At  the  close  of  the  instrument,  the  follow- 
ing clause  is  inserted:  "In  case  of  loss,  the 
amount  to  be  paid  to  Fisher,  Burke  4*  Wat- 


son." 


The  property  shipped,  having  sustained 
loss  by  the  perils  insured  against,  to  the 
amount  of  one  thousand  six  hundred  and  six 
dollars  and  thirty-four  cents,  this  notion  is 
brought  to  recover  from  the  defendants  that 
sum.  They  resist  it  on  the  ground,  that  the 
payment  was  to  be  made  to  the  agents,  and 
that  these  agents  are  indebted  to  the  defend* 
ants  in  a  larger  amount  than  that  claimed  by 
the  petitioner* 
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Etttern  Diitriet      The  court  below  refused  to  sanction  this 

April,  1880. 

*******  defence,  and  gave  judgment  for  the  plaintiff, 
B"?**  deducting  the  amount  of  the  premium,  and 
op.  s.  v.  o.  pQiiQy  of  insurance*  The  defendant  appealed, 
gent  effects  in.  We  think,  with  the  court  below,  that  the 
counter hb prut!  promise  to  pay  Fisher,  Burke  &  Watson,  in 
Soy  'contain^  case  of  loss,  must  be  understood  to  have  been 
fheevent  of  \Jm,  made  to  them  in  their  representative  charao- 
nmSTto'the^  a-  ter,  and  not  in  their  own  right  It  cannot  be 
miV  b#ep3^  presumed  it  was  the  intention  of  the  parties, 
made  in  his  the  plaintiff  should  bear  all  the.  burthen  of 
chMn«u^tlv  and  the  contract,  and  not  enjoy  any  of  its  benefits. 
ri^ht."       own  Considered  in  this  light,  the  authority  of  the 

agents  to  receive  the  money,  might  be  cevok- 

A  debt  doe  by 

the  agent  cannot  ed  at  any  time  before  payment,  and  the  pay- 

be     onerod     in 

compensation  of  meat  has  not  yet  been  made.    A  debt  due  by 

that     which     i»  J 

0^naL°    ***  *e  a8cnt» cannot  ^°  offered  in  compensation 

of  that  which  is  awing  to  the  principal. 

This  view  of  the  subject  renders  it  unneces- 
sary to  enquire,  whether  an  agent  can  in  any 
case,  where  he  contracts  as  such,  insert  in 
the  agreement  stipulations  in  his  own  favor, 
in  relation  to  the  matter  which  forms  the  ob- 
ject of  his  agency.  We  have  considerable 
doubts  of  it.  It  is  somewhat  difficult  to  un- 
derstand, how  he  can  by  a  contract  acquire  a 
right  for  another,  and  in  virtue  of  his  having 
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done  so,  stipulate  that  such  a  right  shall  inure  Eastern  District 
to  his  own  benefit.    In  doing  so,  he  does  not     v^-v*^/ 
act  as  agent,  for  a  man  cannot  at  one  and  the      B*** ** 
same  time,  be  agent  and  principal.    The  in-  Low- a  lw*9 Co' 
tervention,  either  of  the  person  whose  rights 
he  acquired,  or  some  other  representing  him, 
would  seem  necessary  to  the  validity  of  such 
a  contract    But  it  is  unnecessary  to  pro- 
nounce a  positive  opinion  on  this  point 

There  was  no  novation  of  the  debt  due  for 
the  premium,  and  the  court  below  decided 
correctly  in  deducting  it 

It  is,  therefore,  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 

MeJDOJWUQH  9$.  LUPLANTIER. 


The  parish  court  is  the  only  competent  tribunal  to 
Issue  orders  of  seizure  and  sale,  for  the  payment  of 
repairs  done  upon  roads  and  lerees. 

Their  power  in  this  respect  ,under  the  act  of  1807, 
is  not  affected  by  the  enactmentaof  the  Code  of  Prac- 
tice, limiting  their  jurisdiction  to  cases  not  exceeding 
three  hundred  dollars. 

Appeal  from  the  court  of  the  third  district, 
the  judge  of  the  second  presiding. 

The  defendant,  as  overseer  of  the  roads,  ob- 
tained from  the  district  court  an  order  of  SCra- 
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Euuni  Dbtriet  ute  and  sale  against  the  land  of  the  plaintiff,  al- 

jtpril,  1880.  ....  . 

^w     leging  in  his  petition,  that  the  plaintiff  had  failed 
McDorough    m^  neglected  to  make  the  necessary  repairs  to 

Dvri*num.  j^  kvees       That  ^  defcndant  md  Qther  ?]anU 

ers,  did  the  work  by  requisition,  and  that  the 
same  amounted  to  one  thousand  and  twenty- 
one  dollars. 

The  plaintiff  arrested  the  sale  by  an  injunc- 
tion, and  on  the  trial  of  the  cause,  he  filed  an 
additional  plea,  alleging  that  the  order  of  seizure 
and  sale  was  improperly  granted  by  the  district 
court  That  exclusive  jurisdiction  was  by 
law  given  to  the  parish  judge,  to  issue  orders 
of  seizure,  in  all  cases  for  the  sale  of  lands,  for 
the  payment  of  repairs  done  upon  the  roads 
and  levees. 

On  this  ground,  the  injunction  was  made 
perpetual,  and  the  defendant  appealed. 

fTattSf  for  appellant. 


The  district  court  erred,  in  dismissing  the 
original  seizure  fatwant  of  jurisdiction  to  issue 
it;  it  was  irregularly  done  upon  motion,  instead 

of  by  action  of  nullity  or  appeal;  acts  of  1828, 
p.  128,  give  the  action  as  upon  executory  pro* 
cess.    C.  P.  734—5.  6. 63. 

The  district  court  had  jurisdiction  to  issue 
the  original  order  of  seizure  and  sale;  the  acts 
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of  1829  says  an  action  before  a  competent  court;  Btsuro  District, 
the  competence  of  the  court  or  judge  is  ex-     Cl^v-^/ 
plained.    C.  P.  art  87.  86.  89*  90.        *  McDowouo* 

The  jurisdiction  of  parish  courts  is  limited  Duflawtiie. 
to  three  hundred  dollars.    What  court,  but  a 
district  court,  cquld  issue  a  quasi  executory 
process,  for  6ne  thousand  and  twenty-one  dol- 
lars, the  amount  claimed  ?    But  as  regards  a 
parish  judge,  the  district  court  is  competent  for 
any  sum,  because  the  parish  judge  cannot  issue 
against  himself. 

Martin,  J.  delivered  the  opinion  of  the 
court.    The  petitioner  procured  an  injunction, 
to  stay  proceedings  on  a  writ  of  seizure  and 
sale,  obtained  by  the  defendant,  as  overseer 
of  the  roads,  against  a  Met  of  land  of  the  pe- 
titioner, for  the  payment  of  sundry  repairs 
made  to  his  levee,  in  consequence  of  his  ne- 
glect to  have  diem  done,  according  to  the  re- 
gulations of  the  police  jury.    The  injunction 
was  made  perpetual,  on  the  ground  that  the 
writ  of  seizure  and  sale  having  issued  out  of 
the  district  court,  while  the  law  authorized  .the 
parish  judge  alone  to  issue  it  The  defendant 
appealed. 

By  the  actof  1807, 1  Moreau's  Digtstfi50. 
the  parish  judge  is  authorized  to  compel  pay- 

VOL.X. 
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Saturn  District,  ment,  in  a  case  like  the  present,  by  seizure 
pr% '      #  and  sale  of  the  land 


McDo*ov««  By  the  Code  afPracHce^  the  jurisdiction 
SvpLAjrTxsa.  0f  parisjj  courts  is  stated  to  extend  to  all  cases* 

in  which  the  matter  in  dispute  exceeds  in 
value  the  sum  of  three  hundred  dollars. 

By  the  act  of  1828,  p.  128,  overseers  of  the 
roads,  in  a  case  like  the  present,  may  obtain  a 
writ  of  seizure  and  sale,  from  a  competent 
judge,  and  district  judges  are  authorised  to 
issue  the  writ,  when  required,  against  a 
parish  judge. 

By  a  late  act  in  1829,  posterior  to  the  issu- 
ing of  the  writ  in  this  case,  parish  judges  are 
authorized  to  issue  similar  writs  against  de- 
faulting planters. 

As  the  writ  of  seizure  and  sale,  against  the 
petitioner,  was  for  a  sum  of  upwards  of  a 
thousand  dollars,  the  appellant's  counsel  has 
urged,  the  parish  judge  was  not  the  competent 
judge,  spoken  of  in  the  act  of  1828,  as  the 
Code  of  Practice,  by  limiting  the  jurisdiction 
of  parish  courts  to  the  sum  of  three  hundred 
dollars,  repealed  so  far  the  act  of  1828,  and 

there  the  competent  judge  was  that  of  the 
district 

The  appellee's  counsel  has  urged,  that  die 
special  provision  of  the  act  of  1807  was  not 
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repealed  by  the  Code  of  Practice's  general  Eastern  District 
provision ;   that    the    latter    code    has    no      J^t>^/ ' 
negative  expressions,  McDonouok 

We  think  the  authority  given  by  the  act  of AW      - 

1807,  to  enter  into  contracts  for  works  to  be  court  u  the  only 

,  .  ,  .  •        /•      •  j  competent  tribu- 

done  on  levees,  and  issue  writs  of  seizure  and  mi  to  issue  ©r- 

.  .  /»  i   /•     i  •        den   of    seizure 

sale,  to  compel  payment  from  defaulting  and  sale  for  the 
planters,  is  personal  to  the  judge,  and  to  be  pa«s  dene  upon 

*        m     e       *  +       ti  ij      roads  and  levees 

exercised  out  of  coif  rt  Hence  we  conclude,  Their  power  in 
it  is  not  affected  by  the  restriction  of  the  juris-  \hZlltrf  iso" 
diction  of  parish  courts,  by  the  Code  of  the*  enactments 

¥1_      . .  of  the    Code  of 

JrraCtlCC.  Practice  limiting 

If  die  authority,  in  case  of  works  of  more  leases  not  ex* 
than  three  hundred  dollars  in  value,  was  taken  hundred  doUu* 
by  the  code  from  the  parish  judge*  it  was  not 
placed  elsewhere,  and  must  have  ceased  to 
exist  any  where  But  the  legislature,  in  the 
act  of  1838,  contemplated  the  authority  as 
still  existing,  for  it  authorizes  overseers  of 
roads  to  obtain  the  writs  of  seizure  from  the 
competent  authority,  and  this  competent  au. 
thority  must  be  the  parish,  not  the  district 
judge,  to  whom  it  never  was  given,  and  to 
whom  it  was  then  given  in  particular  cases, 
viz.  against  defaulting  parish  judges ;  which 
raises  a  very  strong  presumption,  they  had 
aotiaoifar  cases* 


■4r>* 


CASKS  IN  THE  SUPREME  COURT 


Xattern  Dbtriet,     The  act  of  1829.  appears  to  us  a  mere  de- 

ApHh  18*0.  Jr 

t^-v^j*     claralory  act,  intended  to  remove  every  pas- 

McDoKouan    8ible  doubt 

DtjpLAitTitM.      \ye  conclude,  that  the  writ  of  seizure  and 

sale  was,  in  the  present  case*  improperly  is- 
sued by  the  district  judge,  and  the  injunction 
was  therefore  properly  granted,  and  made 
perpetual 

It  is  therefore  ordered  adjudged  and  de- 
creed,  that  the  judgment  of  the  district  court 
be  affirmed  with  costfi. 


ROCKWELL  *  JkL.  •«.  SMITH  *  AL. 

Where  the  answers  of  a  gaimishe*  to  interrogato- 
ries, are  sought  to  be  disproved,  the  garnishee  must 
have  notice. 

Judgment  cannot  be  rendered,  before  issue  joined, 
or  an  opportunity  for  defence* 

Appeal  from  the  court  of  the  parish  and 
city  of  New  Orleans. 

The  plaintiff*  sued  out  a  writ  of  attachment 
against  the  defendants,  and  cited  Vanbuskirk 
as  garnishee.  The  latter  answered  under  oath 
to  interrogatories  put  by  plaintiffs,  and  denied 
having  in  his  possession,  or  under  his  control, 
any  effects,  rights  or  credits,  of  the  defendants, 
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Smith  &  Thurlow.  These  answers  were  sworn  Euttra 
to,  and  filed  on  the  22d  February,  and  on  the  y^^' 
2d  March  the  plaintiffs,  without  notice  to  the  *oc*w«i* 
garnishee,  introduced  testimony  to  disprove  "• 

BX1TK  K  AIk« 

the  truth  of  his  answers. 

Judgment  was  rendered  against  the  defend- 
ants, to  be  paid  by  the  garnishee,  and  the  latter 
appealed. 

* 

Carleton  and  Lockett,  for  the  appellant,  as* 
signed,  for  error  apparent  on  the  face  of  the 
record : 

1.  Interrogatories  were  propounded  to  gar* 
tiishee,  who  answered  them  according  to  law, 
and  to  whose  answers  no  exception  was  taken 
or  made.  The  plaintiffs  introduced  witnesses 
to  contradict  such  answers,  and  no  notice 
thereof  was  given  to  the  garnishee. 

2.  The  garnishee  hqs  been' condemned,  with- 
out being  cited  or  heard,  and  the  proceedings 

are  illegal  and  void. 

* 

Morse,  for  appellees. 

There  is  no  error  in  the  judgment  of  the  in- 
ferior court,  and  damages  should  be  given  for 
a  frivolous  appeal. 
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Eastern  District     Porter,  J.  delivered  the  opinion  of  the 

April,  1880. 

v^v-^/     court.    This  case  commenced  by  attachment, 
^Aa^1,1'     and  judgment  was  given  against  ihe  defend- 

Suvrik  jll  ante*  ^n  aPPea^  ^  ^een  taken  by  the  gar- 
nishee, from  that  part  of  the  decree  which 
condemned  him  to  pay  the  amount  of  the 
judgment 

The  ground  on  which  he  claims  a  reversal 
is,  that  by  his  answers  to  the  interrogatories, 
he  discharged  himself  from  all  responsibility; 
and  that  without  notice  to  him,  by  the  plead- 
ings or  otherwise,  testimony  was  taken  to 
contradict  these  answers. 

We  think^this  a  sufficient  ground  to  reverse 
the  judgment;  indeed  no  greater  terror  could 
be  well  alleged.  In  a  case  where  the  plain- 
tiff has  a  demand,  no  matter  how  well  found- 
ed, a  judgment  obtained  against  his  debtor, 
without  hearing  him  or  giving  him  an  oppor- 
tunity to  be  heard,  would  be  null  and  void 
To  make  a  man  responsible  in  a  suit,  in  which 
he  has  no  concern,  without  affording  him  the 
means  of  sustaining  the  truth  of  what  he  has 
sworn  to,  is  if  possible  a  stronger  case  of  injus- 
tice, than  condemning  the  defendant  unheard, 
whan  the  in-  It  is  s&id,  the  Code  of  Practice  does  not  con- 
aMm*  °uanSr"  template,  and  has  not  provided  for  notice  to 
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the  garnishee,  that  his  answer  to  the  interro-  Eastern  District 

.  11   .  i       T  April,  18M. 

gatones  would  be  contradicted.    It  may  not     w^tn^ 
have  any  provision  to  that  effect,  but  it  must     ^0^^ 
have  contemplated  it    It  cannot  be  presumed  $M „«*&  al. 
a  violation  of  one  of  the  first  principles  of  jus-  rogatories     are 
tice  was  intended  by  the  legislature,  and  if  £25eV °t^^ 
they  did  so  intend,  the  constitutionality  of  such  Jjfc™"1  ^ 
a  provision  might  well  be  doubted.    When  a 
garnishee  denies  having  any  property  in  his 
hands,  and  the  plaintiff,  notwithstanding  this 
denial,  insists  he  should  have  judgment  against 
him,  a  contest  arises,  in  which  the  garnishee 
is  substantially  defendant.    In  the  case  of 
AUyn  vs.  Wright^  this  court  decided,  that  an 
ex  parte  examination  of  this  kind,  did  not  au- 
thorize judgment  against  the  garnishee.    It  is 
true,  that  the  act  of  1811,  under  which  that 
opinion  was  given,  required  reasonable  no- 
tice to  be  given,  that  the  plaintiff  would  in- 
troduce evidence  touching  the  matters  in  the  not\e^dmd 

...  «  ,         ,  ,  before  issue  join- 

garmshee's  answer:  but,  under  the  general  ed.and  an  oPPor- 
principle,  that  there  must  be  issue  joined,  be-  foTiefenee/ 
fore  judgment  can  be  rendered,  and  that  an 
opportunity  must  be  afforded  for  defence,  be- 
fore there  can  be  condemnation ;  we  think 
the  proceedings  in  the  case  were  irregular, 
and  must  be  set  aside.— 9  Martin  272—1 
Mart  Dig.  5221 
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Etrtera  District  It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court, 
so  far  as  it  affects  the  appellant,  be  annulled, 
avoided  and  reversed;  and  it  is  farther  or- 
dered,  adjudged  and  decreed,  that  the  cause 
be  remanded,  to  be  proceeded  in  according 
to  law,  the  appellee  paying  the  costs  of  this 
appeal. 


ROCKWSZ.L 
It  AL. 
•f. 

Smith  &  al. 


LOTTERY 9$.  YOUNG  *  AL. 

The  ownert  of  a  steam-boat,  art  liable  for  the  acta 
of  their  captain. 

If  he  neglect  to  carry  goods,  the  measure  of  dama- 
ges is,  the  difference  between  the  value  of  them  at  the 
period  when  they  ought  to  be  landed,  and  their  value 
when  they  are. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

The  defendants  were  owners  of.  the  steam* 
boat  Powhatan,  and  by  their  agent  at  Cincin- 
nati, received  from  the  plaintiff  a  quantity  of 
flour,  to  be  shipped  to.  New-Orleans  by  tte 
Powhatan,  then  at  Louisville. 

It  appeared  from  the  evidence,  that  the 
Powhatan  left  Louisville  before  the  arrival  of 
the  flour,  which  was  sent  in  other  boats,  and 
did  not  reach  New-Orleans  until  the  price  of 
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had  considerably  fallen.    There  was  EaUm  Dbw«t; 

JkvriJL    1S80 

judgment  for  the  plaintiff  for  357  dollars  20       <^v-w  ' 
cents,  being  the  difference  between  the  price      ******* 
of  the  flour  at  its  delivery  inNew-Orleans,  and  YojmQ  *  **• 
what  it  would  have  sold  forbad  it  been  sent  by 
the  Powhatan  according  tothe  bill  of  bdiqg; 
The  defendants  appealed. 

Preston,  for  appellee:  Hawc*,  for  appellant. 

Martin,  J*  delivered  the  opinion  of  the 
court  The  plaintiff  claims  damages  of  the 
owner  of  a  steam  boat,  for  the  neglect  of 
their  agents,  who  received  the  plaintiff's 
flour  in  Cincinnati  to  be  conveyed  to  New- 
Orleans,  in  the  boat  which  was  then  at  Lou- 
is ville,and  departed,  before  thte  flat  on  which 
the  flour  was'  put,  reached  the  latter  port. 
It  is  clear  the  defendants  are  liable  for  (he  act 
of  their  captain,  who  did  not  wait  for  the  ar-  ^JjJJbSS  !■ 
rival  of  the  plaintiff's  flour  at  Louisville,and  Kjbie  for  the  a*. 

*  7  of  am  captain—" 

the  judge  has  correctly  taken  as  the  measure  j^J*  "JJgjjJ*  ^ 
of  damages,  the  difference  in  the  value  of  ■**7S^n%£ 
flou  at  the  time  of  the  boat's  arrival,  and  .at  JJ^K^ 
the  price  proved  of  the  flour's  arrival.  thVw^t  tote 

landed,  and  their 

It  is  therefote  ordered,  adjudged  and  de»  ]££•  wb**  **•* 

creed,  that  the  judgment  of  the  pariah  court 

be  affirmed  with  coats. 
vol.  i.  30 
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PRUDBJWE  vt.  MKRMODI h  JtL. 


Pkvokhcb 


mm 

Bskmodi  +  ax-      Those  who  are  not  parties  to  a  sale  may  prove  its 

simulation  by  parol 
Emancipation,  is  a  donation  of  the  take  of  a  stave. 
When  the  donation  is  attacked  as  excessive,  and 
evidence  is  given  that  the  donor  had  insufficient  pro- 
perty to  justify  it,  it  behooves  the  donee  to  show  that 
he  had. 

Appeal  from  the  court  of  the  parish  and 
city  of  New  Orleans. 

The  plaintiff  claimed  her  freedom  i>y  virtue 
of  an  act  of  sale  from  Malocher  to  her  late  own- 
er, widow  Batifol,  wherein  k  was  stipulated, 
that  the  plaintiff  should  be  emancipated  at  the 
death  of  the  vendee.  The  defendant  is  the 
legitimate  daughter  of  Madam  Batifol,  by  &  for- 
mer  marriage  in  the  Island  of  St.  Domingo, 
and  resisted  the  claim  of  the  plaintiff  on  the 
ground,  that  the  act  of  sale  from  Malocher  to 
her  mother,  was  fraudulent  and  simulated. — 
That  it  was  made  in  consequence  of  a  previous 
simulated  sale  of  the  slave  Prudence,  in  1814, 
by  Batifol,  the  husband  of  her  mother  to  said 
Malocher,  and  to  which  sale,  her  mother,  who 
was  owner  of  the  slave  previous  to  her  mar- 
riage with  Batifol,  was  no  party.    The  awwer 
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further  set  forth,  that  Madame  Batifol  had  two  *•*•«  Dvtrk*. 

,  April*  18*0. 

children  by  her  first  marriage;  thejkfendant,      v^v^ 
and  a  son  who  is  absent.     That  shekft  no  pro-     *«£*« 
perty  but  the  slave  Prudence,  and  was  indebted  B***°«  *  a*. 
to  the   defendants    for  necessaries  furnished 
previous  to  her  death. 

To  prove  the  simulation  of  the  acts,  the  de- 
fendants offered  Malocher  as  a  witness;  he  was 
objected  to  by  the  plaintiff,  but  the  objection 
was  overruled,  and  the  witness  sworn.  He 
stated  that  both  acts  were  fraudulent,  simulated, 
and  cnteied  into  without  any  consideration. 

Other  witnesses  testified  that  Prudence  re- 
mained in  possession  of  Madame  Batifol  until 
her  death,  which  happened  about  a  year  previ- 
ous  to  the  institution  of  the  present  action,  and 
that  they  knew  her  in  possession  of  Madame 
Batifol,  as  owner,previous  to  her  marriage,  with 
Batifol.  There  was  judgment  for  the  defend- 
ants in  the  court  below,  and  the  plaintiff 
appealed. 

Picket,  for  appellant,  urged  the  following 
points  foe  a  reversal  of  the  judgment 

1.  Because  the  defendants,  who  are  heirs  to 
the  parties  to  the  deeds,  could  not  be  permitted 
to  prove  simulation,    C.  C  art  2393* 
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xtouin  Dfctifot.      2.  Because,  admitting  for  argument's  sake, 

j&pril,  1830.  ° 

that  the  deeds  are  simulated,  the  defendants  bave 


Fbvmmos     failed  to  prove  that  they  sustained  any  injury 
BuMftDi  fe  ax.  by  the  simulation.    Martin's  Rep.  5,  n.  s.  voL 

2,  p.  15. 

3.  Because,  supposing  the  last  sale  was  si- 
mulated, the  witness  introduced,  could  only 
prove  it  simulated,  as  to  himself,  and  not  as  to 
the  other  party.    Mart.  n.  s.  vol.  2  p.  15. 

4  But  supposing  the  sale  to  be  a  simulated 
one,  it  amounted  only  to  a  donation,  and  the 
heirs]  have  foiled  to  prove  that  the  donation,  in 
case  the  sale  was  a  feigned  one,  exceeded  the 
amount  of  which  the  owner  could  dispose.  C. 
C.  art.  1480. 

5.  Because  the  defendants  have  not  proved 
that  they  were  creditors  of  the  estate,  and  fail- 
ing to  do  so,  are  only  to  be  considered  as  heirs, 
and  in  that  capacity  cannot  prove  the  Simula- 
tion  of  deeds  to  which  their  ancestor  was  a  party. 

C.  C.  art.  2233. 

• 

6.  Because,  if  the  sale  was  simulated  and  a 
donation,  no  injury  resulted  to  them,  and  it 
stands  valid  as  to  heirs,  the  person  who  receiv- 
ed, not  being  incapable.  C  C.  art.  1478,  n.  s* 
vol.  5,  693. 

C*U*rUo*t  Contra. 
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1.  Prudence,  the  appellant,  was  the  property  Vuten  Dimfct* 
of  widow  Batifol  and  her  heirs,  long  before  her      ^»v<w 
marriage  to  N.  Batifol  deceased.  fwwww 

2.  That  sometime  after  the  marriage  ofthe  »»*<»»***♦ 
above,  ue>  in  1814,  N.  Batifol,  without  any 
authorization  of  his  wife,  passed  a  notarial  act 

of  sale  of  Prudence  to  one  Malocher,  which 
act  of  sale  was  simulated,  false  and  fraudulent; 
no  consideration  was  pud  by  Malocher,  and 
therefore  can  have  no  effect  in  law;  Old  C.  C. 
p.  264,  arts.  31,  S3.  lb.  p.  346,  art  11.  Grif- 
fin's Executors  vs.  Lopes,  Mart  •  rep.  vol.  5, 
p.  145.  Crozets  heirs  vs.  Gaudet,  Mart,  vol* 
6,  p.  524.  Pothier  on  Obligations,  Eng.  Ed. 
vol.  1,  p*  24,  25. 

3.  That  even  a  bom  fide  sale  of  extra  dotal 
property,  without  the  authorization  of  its  own- 
ers, and  not  turning  to  their  profit  and  use  is 
null,  and  cannot  disturb  the  tide  or  right  of  pro- 
perty in  them,  a  fortiori,*  simulated  onejcannot 
Old  C.  C.  p.  334,  art  56,58, 59,  62. 

4.  That  from  the  fact,  that  Malocher  never 
had  for  a  moment,  either  the  use,  enjoyment 
or  possession  ofthe  slave  Prudence,  but  on 
the  contrary,  that  said  Prudence  continued  to 
remain  in  the  use  and  possession  ofthe  ancestor 
of  the  defendant  up  to  the  time  of  her  death,  is  a 
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Easter*  Bfetfet;  *«y  strong  presumption  that  the  act  of  sale  in 
1£^?'    1814  of  Prudence  was  simulated  and  falae, 
¥nn>**ck        s.  That  BatSfoi  was  no  ancestor  of  the 

b**moj>i  k  a&4  defendant* 

6.  Thtrt,  even  a  bowtfifc  -sale  of  a  thing,  be* 
longing  to:  another*  without  his  legal  amhori- 
tfatioQ,  ia  ftoll.    OkLC.  C.  p.  348,  art*  20. 

7.  That  an  *ngagpn*eat  without »  cause,  or 
which  is  the  same  thing,  where  the  cause  for 
wjrieh  it.  is  contracted  is  false,  the  engagement 
is  null,  and  so  is  the  contract  wkich  includes  it. 
Both.  En.  Ed.  p.  24,  vol.  U 

8.  That  the  causa  upon  which,  the  contract 
of  sale  was  founded  from  Batifol  to  Milocher 
was  repugnant  to  justice,  goqdfuth  and  morali- 
ty, and  must  therefore  be  annulled  and  declared 
void*    Poth.E.E.p.25,voLl. 

9.  M alocher  was  a  good  and  competent  wit- 
•  ness  to  prove  that  the  acts  of  sale  were  simula- 
ted and  false.  Griffin's  executors  vs.  Lopes, 
5  Mart.  145.  CroaetV  heirs  vs.  Gaudet,  6 
Mart.  524^  Poth.  E.  E.  vol  1,  p.  506;  Starkic 
S  vol.  part  4,  p.  1737. 

10t  The  act  of  sate  of  Prafcncem  1814  by 
Batifot  to  Maiocher  being  felse  and  simulated, 
die  latter  aoqtrired  neither  title  nor  any  interest 
or  claim  to  said  Prudence,  and  could  not  there- 
fore  make  any  disposition  of  her 


OF  THE  STATE  OF  LOUISIANA-  239 

11.  The  defendant  fa  one  of  the  forced  b^  Ewura  Dirtrict. 

April,  1699. 

and  creditor  to  the  amount  of  her  legitime  up*      >^r»v*w 
on  the  estate  of  her  deceased  ancestor.     C«o-     J***™*** 
xet's  heirs  vs.  Gaudet,  6  Mart.  524}  N.  C.  C.  toM0MkA,n 

art.  1480. 

12.  That  in  the  act  of  1828  from  Mtlocher 
to  widow  Batifoi,  there  is  no  allusion  to,  nor 
any  confirmation  on  her  part  of  the  act  of  18 14, 
between  Batifoi  and  Maloeber. 

12.  The  judge  a  quo  did  not  consider  it  ne- 
cessary to  prove  the  debts  against  the  deceas- 
ed widow  Batifoi  after  the  simulation  of  the 
acts  of  1814  and  1828,  were  proved  and  es- 
tablished by  Malocher's  evidence. 

Martin,  J.  delivered  the  opinion  of  the 
court 

The  plainti  ff,  a  slave,  claims  her  freedoih 
from  the  heirs  of  her  former  owner.  There 
was  judgment  for  the  latter  and  she  appealed. 

The  record  shows  she  was  once  the  pta 
perty  of  the  defendant's  mother  in  Hispa* 
Holla,  whom  she  followed  to  New-Orletaa. 
That  her  then  owner  married  Batifoi,  who 
afterwards  sold  the  plaintiff  to  If  alocher, 
and  afterwards,  Batifoi  being  dead,  M alo- 
cher sold  her  to  her  former  owner,  she  sti- 
pulating she  shouUlbe  free  on  the  vendee's  . 
death. 
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Eastern  Dktrfet  The  defendants  contend  that  BatifoPs  sale 

Crv-w     *•  Malocher  was  simulated,and  had  it  been 

VftVDsircB    a  feaj  one  couu  not  have  transferred  their 

BnicoDi  t  al  mother's  right  to  the  vendee  without  her 

concurrence.  That  Malocher's  sale  to  their 
mother  was  also  simulated,  and  in  fraud  of 
their  rights  as  the  legitimate  children  and 
forced  heirs  of  their  mother,  who  had  no 
property  but  said  slave,  and  some  wearing 
apparel  of  very  little  value. 

BatifoPs  sale  is  of  the£9th  of  July,  1814, 
Malocher's  of  the  18th  of  December,  1828. 
The  slave  always  remained  with  the  defen- 
dant's mother  from  the  time  of  their  arrival 
in  New  Orleans  till  the  death  of  the  latter. 
Malocher  was  sworn  as  a  witness  for  the 
Thotewhotre  defendants,  and  proved  both  conveyances 

ftot  p*rtie»  to  a 

•tie,  my  prow  to  be  simulated.    A  bill  of  exception  was 
P»*»L  taken  to  his  admission.  We  think  the  judge 

did  not  err.  Neither  the  defendant  nor  the 
mother  were  parties  to  the  first  alienation, 
which  was  made  without  her  authority,  and 
it  cannot  be  imputed  to  her,  as  it  is  shown 
that  she  did  not  take  a  counter  title.  As  to 
the  second  alienation,  from  which  a  ratifi- 
cation of  the  former  is  attempted  to  be  im- 
•     plied,  if  such  Was  the  intention  of  the  de- 
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fendant's  mother,  it  was  an  act  in  fraud  of  Bwtern  District 

April,  1880. 

their  rights,  the  simulation  of  which  they      >^v-w 
may  be  admitted  to  prove  by  witnesses,  be-    pA0**,rc* 
cause  as  they  were  not  parties  to  it,  it  can-  BAmM0W*  AL- 
not  be  imputed  to  them  they  did  not  take  a 
counter  letter. 

Further,  they  have  pleaded  that  their  „  SStfrf 
mother  had  no  property,  but  the  slave  and  wTve^d  when 
some  wearing  apparel  of  but  little  value.  ituckeTaTe* 
If  there  were  other  articles  of  property,  it  2noe6'  £^J£ 
behooved  the  plaintiff  to  show  it,  that  it  ££  ifa 
might  appear  that  the  value  of  the  slave  KT^fFbeki^ 
does  not  exceed  the  part  of  her  estate  of  9^w  <£^0  jJ3 
which  (he  mother  might  dispose.  The 
emancipation  of  a  slave  is  a  donation  of  her 
value  to  her. 

It  is  therefore  ordered,  adjudged  and  do 
creed,  that  the  judgment  of  the  parish  court 
be  affirmed  with  costs. 


GREENLEBZE  9$.  PENNY  *  AL. 

* 

When  the  action  is  on  a  contract  of  the  wife  dum 
sola,  the  husband  can  only  be  brought  into' court  to 
aid  the  wife  in  her  defence. 

Appeal  from  the  court  of  the  third  dis- 
trict, the  judge  of  the  eighth  presiding. 
vol,  i.  31 


/ 
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Eutam  District      This  suit  was  brought  to  recover  from  the 

April,  18S0.  ° 

v^*v-w      defendants  the  amount  of  certain  promissory 

OM*^*»zis    notes. executed  by  the  wife  previous  to  her  mar- 

Piwwt  &  At.  riage.    The  answer  admitted  the  execution  of 

the  notes,  and  among  other  grounds  of  defence 
the  husband  set  up  a  plea  in  compensation  for 
'     a  debt  due  to  himself.     There  was  judgment 
for  the  plaintiff  and  the  defendants  appealed. 

Watts,  for  the  appellants,  assigned  for  error 
apparent  on  the  face  of  the  record: 

That  the  judgment  was  rendered  against  de- 
fendants jointly,  when  it  ought  to  have  been 
rendered  against  the  wife  only,  out  of  her  sepa- 
rate estate. 

Mc  Caleb,  Contra. 

m  Penny  the  husband  made  no  such  point  in 
the  inferior  court,  as  contended  for  by  the  coun- 
sel here.  He  joined  hi$  wife  in  the  defence  and 
actually  set  up  a  plea  in  compensation  of  a  debt 
due  to  himself,  which  was  in  part  allowed. 

• 

Martin,  J.  delivered  the  opinion  of  the 
court  The  defendants  and  appellants  assign 
as  an  error  apparent  on  the  face  of  the  re- 
cord :  ' 
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That  judgment  is  rendered  against  them  tntem  District 

,  .  ...  JtrrO,  1M0. 

jointly,  when  it  ought  to  have  been  against  the      ,^-v-x* 
wife,  and  to  be  paid  out  of  her  separate   0*"£«" 

estate.  '  P«»Tfe  al. 

When  the  ac- 

The  action  is  on  a  contract  of  the  wife  dam  tion  b  on  a  con- 

tract  «f  the  wife 

sofa,  and  the  husband  could  only  be  brought  dum  $oia,   the 

husband  can  only 

here  to  aid  the  wife  in  her  defence.  be  trooght  into 

court  to  aid  the 

But  the  appellees  counsel  has  urged  that  jjjjjjj"  her  *•" 
"the  husband  made  too  such  points  in  the  in-  ,  * 
ferior  courts,  as  contended  for  by  his  counsel 
here*  He  joined  his  wife  generally  in  the 
defence,  and  actually  sets  up  a  plea  in  *  com- 
pensation of  a  debt  due  to  himself,  which  was 
in  part,  actually  allowed." 

■ 

We  are  of  opinion  that  this  defence  cannot 
be  sustained,  the  wife  alone  was  a  party  to 
the  contract  sued  on ;  the  husband  never  made 
himself  so. 

It  is  therefore  ordered,  adjudged  and  de- 
dreed,  that  the  judgment  of  the  district  court 
be  annulled,  avoided  and  reversed  as  far  as 

it  concerns  the  husband,  and  affirmed  as  far 
as  it  concerns  the  wife. 


844  CASES  IN  THE  SUPREME  COURT 

Eastern  Dittifct. 

April*  18*0.  PHILLIPS  v$.  STAJVLEF,       , 


Phillip*  it  fe  the  sum  claimed,  and  not  that  for  which  judg- 

Stanlbt.      ment  ia  rendered,  which  confers  jurisdiction  on  the 
court. 

Acts  under 'private  signature  have  no  date  against 
third  persons,  except  that  on  which  they  are  produ- 
ced in  court,  unless  supported  by  evidence  aliunde, 
showing  the  real  time  of  their  execution,  but  this  cir- 
cumstance in  which  they  differ  from  authentic  acts 
does  not  prevent  their  being  given  in  evidence  for 
what  they  are  worth. 

Where  a  private  act  relates  to  land,  and  there  is 
proof  of  possession  by  actual  delivery  accompanying 
the  transfer  it  may  be  received  in  evidence. 

9 

Appeal  from  the  court  of  the  third  district, 
the  judge  of  the  fourth  presiding. 

The  phdn  tiff  represented  himself  as  the  owner 
of  a  tract  of  land  upon  which  the  defendant  had 
illegally  entered,  cut  down  and  destroyed  the 
timber.  The  petition  concluded  with  a  prayer 
that  the  defendant  be  condemned  to  pay  one 
thousand  dollars  damages  for  the  trespass  and 

'  injury  complained  of. 

__  * 

The  defendant,  in  his  answer,  set  up  title  to 

the  land  on  which  the  trespass  is  alleged  to  have 
been  committed ;  and  to  support  this  plea  on 
the  trial  of  the  cause,  he  offered  in  evidence  an 
act  under  private  signature,  and  offered  testimo- 
ny at  the  same  time  to  prove  the  signatures  to 
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the  act  and  to  shew  that  possession  by  actual  .Enter*  District. 

April,  1880. 

delivery  accompanied  the  transfer.  *£v4/ 

To  the  introduction  of  this  document,  the  *«»"»• 
plaintiff  objected  on  the  ground,  that  acts  un-  8*±**»*' 
der  private  signature,  purporting  to  transfer 
land,  could  not  be  received  in  evidence  against 
the  rights  of  third  persons:  of  this  opinion  was 
the  court  below,  and  the  defendant  took  his 
bill  of  exceptions. 

The  cause  was  tried  by  a  jury,  who  found  a 
verdict  for  the  plaintiff,  an4  assessed  the  dama- 
ges at  one  dollar.    The  defendant  appealed. 

Turnery  for  the  appellant,  relied: 

» 

1.  Upon  the  several  bills  of  exceptions  taken 
by  him  to  the  matters  ruled  against  him  in  tfte 
court  below. 

2.  The  court  was  without  jurisdiction;  the 
amount  in  dispute,  as  it  appeared  on  the  trial, 
being  below  the  jurisdiction  of  the  district 
court.    C.  P.  arts.  126, 1061,  1063, 1064. 

Porter,  J.  delivered  the  opinion  of  the 
court  This  is  an  action  in  which  the  plain- 
tiff claims  damages  for  a  trespass  which  she 


alleges  the  defendant  committed  on  land  be- 
longing  to  her.  He  avers,  in  bit  answer,  that 
he  is  the  cmner  of  the  premises  on  which  fa 
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Etttem  Dktnct  injury  complained  of  was  committed.    Wo 
^r^-+J    are  thus  required  to  examine  die  strength  of 
Phillip.^    faexT  respective  titles. 
stahlkt         The  cause. was  submitted  to  a  jury  in  the 
court  of  die  first  instance,  who  found  a  ver- 
dict for  the  plaintiff  The  defendant  appealed. 
A  question  has  been  raised  as  to  the  juris- 
diction of  the  court,  and  the  126,  1061, 1068 
and  1064  articles  of  the  Code  <tf  Practice, 
have  been  relied  on  to  support  it 

■ 

The  petition  alleges  that  damages  to  the 

it  in  the  iam  amount  of  1600  dollars  had  been  sustained 

tK;aniu^  by  the  plaintiff.   The  verdict  of  the  jury  fixes 

ESS^ZZ thera  at  one  dollar-  We  thiok  li  is  *e  sum 

ShSS^  cfaimfed,  and  not  that  for  which  judgment  is 

rendered,  "which  confers  jurisdiction  on  this 
court.  The  amount  or  value  in  dispute,  is 
lhat  which  one  party  claims^  and  the  other 
disputes  his  right  to  recover.  Code  of  Prac- 
tice, Sid 

On  the  trial,  the  defendant  offered  a  docu- 
ment souseeins  prtt>4  in  evidence,  which  the 
court  rejected,  on  the  objection  of  the  plaintiff 
that  papers  under  private  signature  were  not 
evidence  against  third  persons.  We  think 
Acts  under  the  court  erred.    Instruments  under  private 

Curate  signature 
re  &o  date  a-  signature,  it  is  thie,  have  wcfrife  against  third 
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persons,  except  that  "on  which  they  are  pro-  Eastern  District, 
duced  in  court;  unless  supported  by  evidence     v^^^/ 
aliunde,  showing  the  real  time  of  their  execo-      **«£■»• 
tion ;  but  this  circumstance  in  which  they  dif-     ********< 


fer  from  authentic  acts,  does  notpre vent  their  S^^igJJ 
being  given  in  evidence  for  what  they  are  p^^V*67^ 
worth.    Sec.  2,  n.  s.  171  .•  4  i6. 368  ™T9?nl?*  m*r 

7  ported    by   oyi- 

denoe     oittftufi* 

The  rircumstance  of  the  paper  offered  be*  showing  the  real 

,  ,.—  time  of  their  ex- 

mg  m  relation  to  land,  makes  no  difference;  e cation;  bat  thk 

circamttance9  in 

for  the  bill  of  exceptions  states,  that  the  defen-  which  they  differ 

j,  from     authentic 

dfent  in  addition  to  proof  of  the  signatures  of  acta,  doea  not 

t  _.  i      •      .  A     **       3      •  j  prevent  their  be  I 

the  parties  to  the  instrument*  offered  evidence  ug  given  in  cvi- 
that  possession  by  actual  delivery  accompa-  they  are  worth* 

.    ,   i       .          /•  Where  a   pri- 
med the  transfer.  vate  act  relates 

*  to  land, and  there 

i  is  proof  of  poew 

It  is  therefore  ordered,  adjudged  and  de-  »«»»on  by  »<*«** 

*       "      °  «    delivery  accom- 

creed,  that  the  judgment  of  the  district  court  panying       the 

J      °  transfer,  it  may 

be  annulled  and  reversed:  and  it  is  farther  *>•  received  in  ev- 

idence. 

ordered  and  decreed,  that  the  case  be  reman- 
ded to  the  court  below,  with  directions  to  the 
judge  not  to  reject  the  document  marked  P., 
because  it  was  executed  under  private  signa- 
ture :  and  it  is  further  ordered,that  the  appellee 
pay  the  costs  of  this  appeal. 


/ 
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ac 


MALPICA  et.  McKO  W/f  k  AL. 

i 

• 

The  ownfcr  of  the  vessel  is  responsible  for  the  acts 
of  the  master  within  the  scope  of  his  employment, 
even  for  his  torts. 

Where  the  laws  of  the  place  where  the  owner  re- 
sides, and  that  of  the  country  where  the  contract  of 
affreightment  is  entered  into,  and  to  be  fulfilled,  differ, 
the  latter  governs. 

Foreign  laws  must  be  proved  like  other  facts;  but 
where  the  country  now  foreign,  once  made  a  part 
of  the  same  empire  with  that  in  which  the  proof  is  to 
be  administered,  the  laws  common  to  b«th,  at  the 
time  of  separation,  do  not  require  proof  ia  either,  and 
they  will  be  presumed  to  remain  the  same  unless  the 
contrary  is  proved* 

Whether  the  Captain  is  responsible  for  money  in  a 
trunk,  of  which  no  declaration  is  made  when  brought 
onboard?    Quere? 


^ 
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Bat  he  is,  if  it  is  known  to  him  after  the  passenger's  Eastern  District, 
death,  and  he  does  not  take  care  of  it.  vJ^w  * 

The  value  of  the  vessel  does  not  furnish  the  measure      Malpic  a 
of  responsibility.  M' 

It  is  the  duty  of  the  Captain  of  a  vessel,  to  take  McKow*  *  ALi 
charge  of  the  effects  of  a  passenger  who  dies  on 
board. 

Appeal  from  the  court  of  the  parish  and 
city  of  New  Orleans* 

The  petition  stated  that  Malpica  embarked 
at  Vera  Cruz  on  board  4he  ship  Belle,  Mc- 
Kown  master,  where  he  died,  leaving  mo- 
ney and  effects  to  the  amount  of  87387. — 
The  petition  averred  the  liability  of  both  master 
and  owner,  and  prayed  judgment  against  them 
in  solido. 

Curell  in  his  answer  admitted  the  owner- 
ship  of  the  vessel,  and  set  up  the  following 
grounds  of  defence.  That,  on  the  voyage  a 
mutiny  broke  out  among  the  passengers,  and 
the  command  of  the  ship  was  forcibly  ta- 
ken from  the  Captain.  That,  if  the  deceased 
Malpica,  had  money  and  effects  on  board,  they  - 
never  came  into  the  possession  of  respondeat 
who  was  in  New  Orleans,  or  into  that  of  any  of 
his  authorized  agents,  but  that  the  same  was 
taken  possession  of  by  the  friends  of  Malpica, 
or  by  the  mutinous  passengers.  That,  if  any 
vol.  i.  32 
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Eaitom  District,  loss  was  sustained  by  the  heirs  of  Malpica,  it 

May,  1880.  m  '         f 

v^-vw     was  caused  by  the  act  of  those  over  whom,  re- 

Malpica     8pon(jent  had  no  control.     That  the  ship  car- 

KcKomji *  aiv  jjed  no    freight,    nor    was    freight  charge- 

aNe  for  any  effects  in  the  possession  of  the 
passengers* 

It  appeared  from  the  evidence  that  on  the 
5th  day  out,  Malpica  died*  That  an  inventory 
was  taken  of  his  effects,  and  the  money  counted 
in  the  presence  of  the  captain,  who  took  charge 
of  his  trunk,  and  delivered  the  money  to  one 
Subietta,  a  passenger  on  board*  The  ship  was 
bound  from  Vera  Cruz  to  Havana,  with  about 
150  passengers,  without  freight  or  cargo.  Af- 
ter being  at  sea  about  30  days,  the  passengers 
were  pdt  on  short  allowance.  A  few  days  af- 
terwards, they  (the  passengers)  put  a  watch 
over  the  provisions  and  water,  and  requested  the 
captain  to  make  the  first  land*  Two  days  af- 
terwards, the  vessel  reached  a  small  port  on  the 
Spanish  main,  where  most  of  the  passengers  de- 
barked, among  whom,  was  Subietta,  but  there 
was  no  evidence  that  he  carried  the  money  with 
him.  One  witness  testified  that  he  returned  it 
to  the  captain.  It  further  appeared,  that  when 
the  ship  left  Vera  Cruzr  the  captain  had  no  no- 
tice  of  any  money  being  on  board,  nor  did  he 


x 


OF  THE  STATE  OF  LOUISIANA.  251 

toy  bills  of  lading.    There  was  judgment : 


_     .  May,  18S0. 

for  the  plaintiffs  in  the  court  below,  and  the 
defendant  ap( 


I     I    •rM    •• 


MOKOWK  fc  AL. 

JSustis  and  Dennis,  for  appellee. 

The  owner  of  a  vessel  is  liable  for  the  acts 
of  the  Captain. 

Duneath  contra. 

The  law  of  the  case  is  with  the  defendant. 
C.  C.  2263,  2266,  2299.  Palfrey  vs.  Kerr, 
8  Mart.  n.  s.  Par  dessus  cours  de  droit  com. 
vol.  3i  p.  98.  Boyce  v$  Anderson,  2  Peter'* 
Rep.  ISO. 

Porter  J.  delivered  the  opinion  of  the 
court  This  action  is  instituted  to  receive 
from  McKown,  captain,  and  Curell,  owner 
of  the  ship  Belle,  the  sum  of  $7378,  which 
the  petition  alleges,  the  deceased,  a  passen- 
ger in  the  vessel  aforesaid,  brought  on  board 
of  her,  on  a  voyage  from  Vera  Cruz  to  Ha- 
vana, and  which,  it  farther  alleges,  thede- 
fendants  refused  to  deliver,  though  requested 
to  do  sa 

The  proceedings  against  the  captain,  ap- 
pear to  kave  proceeded  no  farther,  than  to 
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E«0teni  District  bring  him  into  court    Against  Curell,  they 

May,  1880. 

hate  been  carried  on  to  final  judgment    The 


malpic  a      latter  in  his  answer,  acknowledges  the  owner- 
mcKowm  *  At.  ship  of  the  vessel,  and  the  voyage,  but  alleges, 

that  during  its  progress,  a  mutiny  broke  out 
on  board,  and  that  the  passengers  taking  the 
control  of  the  ship,  compelled  the  captain  to 
land  them  on  the  Spanish  main.  It  avers 
the  defendant  is  not  responsible  for  the  money 
and  effects  of  the  passenger  who  died,  be- 
cause they  were  "taken  possession  of  by  the 
friends  of  the  deceased,  or  by  the  mutinous 
passengers,  and  it  further  affirms,  that,  if  the 
property  did  not  come  into  the  hands  of  the 
captain,  officers  or  crew  of  the  vessel,  the 
defendant  is  not  responsible. 

The  court  below,  after  hearing  a  great  deal 
of  contradictory  testimony,  gave  judgment 
against  the  defendant  for  $6862,  from  which 
judgment  he  appealed. 

Without  noticing  the  evidence  in  detail, 
its  discrepancies^!  the  reasons  which  induce 
us  to  come  to  the  conclusion  we  are  about  to 
state,  we  think  it  establishes :  that,  the  deceas- 
ed Malpica  came  on  board  the  ship  Belle, 
at  Vera  Cruz,  as  a  passenger  to  Havana,  and 
brought  on  board  with  him,  a  sum  of  money, 
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equal  in  amount  to  that,  for  which  die  inferior  Eutra  District. 

^  JWay.  18S0. 

court  gave  judgment;  that  no  freight  was  v^v«^/ 
paid  for  it,  nor  any  notice  it  formed  part  of  mal»ica 
his  effects,  communicated  to  the  captain.—  McKow»  &  a*. 
That  after  the  vessel  was  out  some  days,  Mal- 
pica  died ;  that  an  inventory  was  made  of  his 
effects  and  property,  in  which  the  money  was 
included:  that  the  captain  assisted,  at  the 
counting  of  the  money,  but  refused  to  sign  the 
inventory ;  that  he  took  possession  of  the  trunk, 
and  placed  the  money  in  the  care  of  another 
passenger,  who  did  not  take  it  with  him 
when  he  debarked  on  the  Spanish  main— - 
That,  there  was  no  mutiny  on  board,  nor  any 
act  of  die  passengers  which  prevented  the 
captain  discharging  all  obligations  impos- 
ed on  him  by  law,  as  commander  of  the 
vessel,  in  relation  to  property,  situated  as  this 
was.  And  finally,  that  the  evidence  furnishes 
a  strong  presumption  the  captain  converted 
the  money  to  his  own  use. 

On  these  facts  the  plaintiff  contends  the 
owner  is  responsible  for  the  acts  of  the  master, 
and  he  has  especially  relied  in  support  of  this 
position  on  the  commercial  laws  of  Spain,  the 
places  where  the  voyage  commenced  and 
was  to  terminate,  being  in  countries joverned 

by  these  laws. 


254  CASES  IN  THE  SUPREME  COURT 

Eastern  District.      The  defendant  resists  the  application  of  the 

Jltfayf  1880. 

v^»v-w  laws  of  Spain  to  the  case, on  two  grounds. 
malpica  First,  that  the  laws  of  the  place  where  the 
McKowif  k  al.  g|jjp  |g  owned?  must  determine  the  responsibil- 
ity of  thedefendanta  Second,  that  there  is  no 
evidence  on  record  of  the  laws  of  Vera  Cruz 
and  Havana,  and  consequently,  the  court 
must  presume  it  to  be  the  same  as  our  own. 

And  as  to  the  first  point,  we  are  of  opinion, 
that  the  law  of  the  place  of  the  cdntract,  and 
not  that  of  the  owner's  residence,  must  be  the 
rule  by  which  his  obligations  are  to  be  ascciv 


The  owner  of  #tained*    The  lex  loci  contractus  governs  all 

fho  vessel  is  te*  I 

sponsible  for  the/  agreements,  unless  expressly  excluded,  or  the 

acts  of  the  mas-/        „  •  i       •  i 

ter  within  the]  performance  is  to  be  in  another  country, 
pbjwent,  "ewj  where  different  regulations  prevail.    What 

f  we  do  by  another,  we  do  by  ourselves,  and 
|  we  are  unable  to  distinguish  between  the  re- 
jsponsibility  created  by  the  owner,  sending  his 
{agent  to  contract  in  another  country,  and  that 
produced  by  going  there  and  contracting 
^himself! 

The  second  offers  father  more  difficulty. 
The  general  rule,  certainly  is,  that  courts  can- 
not notice  the  laws  of  a  foreign  state,  unless 
they  be  proved  like  other  facts.  But  when 
countries  have  once  belonged  to  the  fame 
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government^  and  the  same  rales  prevailed  in  Kaatem  District. 

JuTo^,  1880. 

both,  it  ta  not  understood  by  us  that  the  sepa*     v^x; 
ration  of  the  countries,  renders  the  laws  in     Ma^ioa 
existence,  at  die  tine  they  divide,  foreign  to  *ggg*^ 
each  other.    The  act  of  political  separation  <* Wth?  pia<£ 

-  ,  t      *  ii  _      j    •     where  the  ownei 

does  not  destroy  the  knowledge  possessed  in  resides,  and  thai 
both,  that  they  were  subject  to  the  same  law,  where'th?  coZl 
and  what  that  law  was.    Any  change  made  menl^afemerll 
in  it  after  the  countries  became  independent  fSd^difltSl 
of  each  other  j  any  new  statute  passed  in  either,  £°B#  Iatter  *** 
would  certainly  come  under  the  general  rule.  ^"EJ^^S 

t»  •  *  *•  +     i.~.L    l*e  other  facta, 

Because  it  was  at  no  time  common  to  bosh.  but  wher6  tn6 
But  those  laws  which  were,  stand  on  quite  a  fer™^f,'  ™Z 
different  footing.    The  rule,  like  every  other  the  aame^piro 

i    .  •  j  •      /•         i    j  3  with      that      in 

in  regard  to  evidence,  is  founded  on  good  which  the  proof 

s**  •  /•     4*  t      i  >•  is  to  be  adminis- 

sense.    Courts  require  proof  of  the  laws  ottered,  the  laws 

_  .  •  ,  _  ,  common  to  both 

another  country,  because  they  do  not  judi-  «t  the  time  of 

separation  do  not 

cially  possess  the  means  of  knowing  them.—  require  proof  in 

either,  and  they 

But  when  they  do  possess  judicial  know-  will  be  presumed 

to    remain     the 

ledge  of  them,  there  seems  no  object  in  requir-  «&me  unless  the 

.  contrary  be  pro~ 

ing  evidence  of  that,  which  is  already  known.  ▼•<*• 
We  have  looked  into  the  jurisprudence  on 
tbishead,and  we  donotdiscover  that  the  differ- 
ent States  in  the  Union  require  proof  the  com- 
monlaw  prevails  in  each.  Or  that  it  has  ever 
been  deemed  necessary  to  establish  by  testimo- 
ny, that  the  same  system  governs  in  England. 
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Baitera  Dktrict  It  is  true,  they  require  proof  of'  British  sta- 
^Z^  *  tutes,  which  never  were  in  force  within  their 
mjxfica     own  sfaie^  but  this  is  in  the  distinction  already 
m cKow»  a  a*,  alluded  to.    It  is  a  matter  of  history,  that  cer- 
tain countries  formed  part  of  the  same  king- 
dom or  government,  of  which,  courts  of  jus- 
tice take  notice,  without  evidence;  and  if  it 
be  a  fact  that  the  countries  separated  were  at 
one  time  under  the  same  government,  proof 
of  the  law  at  the  time  of  separation  is  vain, 
and  of  no  use ;  for  the  court  knows  its  own 
law,  which  was  the  law  of  both. 

We  therefore  think  the  laws  of  Spain  may 

be  referred  to,  and  considered  in  the  decision  of 

the  cause,  although  they  have  not  been  proved 

as  facts. 

.    .    t         By  one  of  the  laws  of  the  Indies  it  is  made 

'   It  w  the  duty  J 

of  the  captain  of  the  duty  of  the  master  of  a  vessel,  in  case  any 

a  ratal  to  take  J  '  J 

care  of  the  ef-  of  the  passengers  die  during  the  voyage,  to 


«•*  *» ©  <>»•  on  make  an  inventory  of  their  property,  and  de- 
liver it  at  the  port  of  destination.  Jacobson^  in 
his  sea  laws,  without  referring  to  any  special 
legislation  as  authority,  declares  it  to  be  the 
duty  of  the  captain  to  do  so.  It  would  seem 
to  us  to  necessarily  result  from  the  duties 
which  masters  of  vessels  have  to  perform ; 
and  its  importance  cannot  be  doubted.    The 
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valuable  effects  with  which  men  frequently  £a*t*»  District*, 
travel,  and  the  unprotected  state  of  their  per-        y* 


sonal  property  on  board  a  ship,  after  their         „*'CA 
deaths,  render  it  necessary  that  some  one  M(m^U( 
should  be  responsible  for  its  safe  keeping.  ; 
Numerous  frauds  would  otherwise  fellow.      . : :  !   . 
On  no  one  can  this  duty  be  so  properly  im- 
posed, as  the  captain  of  the  ship,  whose  situa- 
tion and  authority  enable  him  effectually  to 
discharge  it.  The  present  instance  presents  a 
case  where  this  duty  has  been  totally  neglec- 
ted. The  master  either  converted  the  money 
to  his  own  use,  or  permitted  others  to  do  it, 
without  taking  any  measures  to  prevent  them» 
and  in  either  hypothesis,  his  responsibility  is 
the  same.  Curia Phittip.[Ub.Z,  cop.  II,  No. 
13,  JaeobsonSea  Laws,  133. 

Our  attention  has  been  most  turned  to  that 
part  of  the  defence  which  claims  immunity 
for  the  captain,  in  consequence  of  the  pas- 
senger bringing  the  money  on  board  without 
giving  notice  of  it 

We  have  endeavored,  but  fruitlessly,  to     whether  the 
satisfy  ourselves,  whether  the  master  and  ^^ieform£ 

.■  *     /•  .  ney  in  a  trunk, 

owner  are  responsible  for  money  or  precious  0f  which  no  dec- 

•  .  ,         ,  .  '    .  r  laration  is  made 

objects  placed  among  the  baggage  of  a  pas-  when  brought  on 
senger,  and  of  which  no  particular  declare-  buthe *Jn?Z 
vol.  1.  33 
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Eastern  Dvtrict.  tion  is  made*  The  Consulate  del  Mitre  and 
v^v-w  the  laws  of  Wtsfo  both  treat  of  the  effect  of 
UMwejt  ^  concealment,  on  a  claim  fpr  average,  if 
MeKown  &  ai>.  ^objects  haw  been  thrown  overboard,  but 
ter°Thet0pwe^  they  &re  silent  as  to  the  responsibility  of  the 
ttfttS  captain  mother  cases.  Alaw  of  the  Partidas, 
of  h'         renders  the  owner  responsible  for  every  thing 


which  is  brought  pn  board  with  the  know- 
ledge of  the  master;  but  whether  the  delive- 
ry of  a  trunk  or  parcel,  without  a  declaration 
of  its  contents,  would  produce  responsibility 
in  the  case  supposed,  the  law  is  silent  It  is 
probable  it  would.  No  exception  is  made, 
and  even  where  the  traveller  is  received 
through  friendship,  by  carriers  on  land  and 
water,  or  keepers  of  inns,  this  law  makes  them 
responsible  for  his  effects,  unless  they  receive 
them  with  an  express  declaration  that  the  tra- 
veller must  take  care  of  his  own  property. 
The  value  of  Peters  Reports,  vol.  1,  appendix,  p.  20,  and 

the    T6M61    d06l 

not  furniah  the  82/  Consulat  de  la  Merpar  Boucher,  vol. 

spoonbiiity.  "~  2,  page  451,  nos.  855  a  860.  Partidas  5,  lib. 

8,law2G. 

But  whether  the  master  would  have  been 
resposible  in  case  the  money  had, been  lost 
before  the  death  of  the  owner,  need  not  be 
enquired  into.    Onthateyent  taking  place, 
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the  knowledge  of  the  property  being  on  board  Eastern  District. 

,  .       -  .  .  __     .  ,  May,  1880. 

was  brought  home  to  him.    He  became  by    ;o->ow 
law  the  guardian  of  it,  and  it  was  his  duty  to      MaJ8"ca 
take  it  into  his  possession  and  deliver  it  to  the  McK*wir  *  Ax- 
representatives  of  the  deceased.    We  find 
nothing  in  the  law,  and  we  see  no  good  rea- 
son why,  on  the  death  of  a  passenger,  the 
captain  should  be  discharged  from  all  respon- 
sibility in  relation  to  his  effects,  because  he 
was  npt  made  acquainted  with  their  kind  and 
value  previous  to  the  proprietor's  decease. 

The  responsibility  incurred  by  the  master 
in  this  case,  of  which  we  have  no  doubt,  set- 
ties  the  question  as  to  the  owners.  The  gene- 
ral principle  in  this  matter  is  so  well  establish- 
ed, as  to  be  familiar.  The  proprietor  of  the 
vessel  is  answerable  -for  all  acts  of  the  master 
within  the  scope  of  his  employment,  even  for 
his  torts.  Abbott  on  Shipping,  99,  ed.  1829 ; 
3  Kent*  Comtn.  163;  Curia  Phillip,  lib  3, 
cap.  12 ;  Verbo  Danos,  No.  29/  6  John.  160, 
11  ibid,  197;  10  ibid. 

Counsel  have  endeavoured  to  limit  the  res- 
ponsibility of  die  defendant  to  the  value  of  the 
vessel  and  freight  earned.  Such  a  limitation 
does  exist  in  several  countries,  and  it  is  wise, 
perhaps  that  it  should.  But  the  general  law  is 
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Eastern  District,  otherwise,  and  the  very  passage  of  special  sta- 

May,  1830.      """" 

v^n^O     tutes  limiting  the  responsibility,  acknowledges 

MAm.1ca     ^e  previous  rule  to  be  otherwise.    No  such 

McKown  at  aim  g^m^y  provision  is  shown  to  exist  in  the 

country  where  the  contract  was  made,  and 
we  cannot  supply  it 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  parish  court 
be  affirmed  with  costs. 


8UAREZ*:  DURJLLDB. 

In  a  contract  to  build,  when  a  plan  is  furnished 
and  referred  to  in  the  contract,  the  undertaker  is 
governed  by  the  plan. 

A  plea  in  reconvention,  need  not  be  answered  in 
writing. 

An  architect  may  be  examined,  as  to  the  usage  of 
the  trade,  under  a  contract  to  build;  but  he  cannot 
give  his  opinion  as  to  the  construction  of  the  contract. 

Appeal  from  the  court  of  the  parish  and 
city  of  New- Orleans. 

The  plaintiff,  a  master  workman,  having  con- 
tracted to  build  for  the  defendant,  brought  this 
suit  to  recover  the  balance  of  the  price  agreed 
upon;  and  a  further  sum,  for  extra  and  addi- 
tional work  done  upon  the  premises. 
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V9. 
PUAAIiDX. 


The  defendant  denied  being  Indebted  in  an*  £«*•*  BMiw* 

Jtfoy,  1990. 

ma&ner  to  the  plaintiff,  or  that  any  work  wa$ 
done  upon  the  premises  not  contemplated  by 
the  contract;  and  further,  that  by  reason  of  the 
plaintiff's  non-compliance  with  his  engagement, 
he'  had  sustained  heavy  damages,  which  he 
claimed  in  reconvention. 

It  appeared  from  the  contract/  entered  into 
on  the  21st  day  of  December,  1827,  tb^t  th* 
plaintiff  undertook  to  erect  for  the  defendant 
two  brick  buildings,  of  the  extent,  depth  and 
front,  as  designated  on  a  plan  signed  by  both 
parties  and  referred  to  in  the  contract  On  this 
plan  the  back  buildings  were  described,  but  no 
allusion  was  made  to  them  in  die  contract.  The 
plaintiff  erected  back  buildings,  which  were 

* 

proved  to  be  worth  two  thousand  five  hundred 
dollars. 

The*  front  buildings  were  to  be  completed 
and  delivered  on  the  1st  day  of  May,  1828.— 
They  were  not  delivered  until  October,  and 
then  in  an  unfinished  state.  The  city  survey  or 
and  a  number  of  architects  examined  the  build- 
ings, and  pronoun  ced  them  defective.  To  put 
them  in  tenantable  repair,  Brand,  a  master 
workman,  estimated  the  cost  at  one  thousand 
eight  hundred  and  eighty  dollars.    There  was 


1 
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V8. 

DvftALBB. 
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EMt«m  Mtriet  judgment  for  the  defendant  for  one  thousand 

four  hundred  dollars/  and  the  plaintiff  appealed* 

* 

Conrad  for  appellant. 

1.  The  court  a  quo  erred,  in  allowing  wit- 
nesses to  be  examined  on  the  meaning  and  in- 
terpretation of  the  contract. 

2.  The  verdict  of  the  jury,  was  clearly  con- 
trary to  the  evidence  of  the  case  and  to  law. 

4  *    1 

i 

Portbr,  J.  delivered  the  opinion  of  the 
court  The  plaintiff  contracted  with  the  de- 
fendant to  build  for  him  two  houses,  and 
brings  this  action  for.the  balance  of  the  price 
agreed  on,  as  well  as  for  the  value  of  addi- 
tional work  done.    The  defendant  avers,  that 

•  r 

the  buildings  were  not  erected  according  to 
contract,  and  denies  the  fact  of  any  thing,  not 
included  in  the  original  agreement,  being 
.executed  by  the  plaintiff  The  answer  con- 
cludes by  a,  prayer  in  reconvention. 

The  cause  was  submitted  to  a  jury  in  the 

»  *  i 

court  below,  who  found  a  verdict  in  favor  of 
the  defendant  for  one  thousand  four  hundred 
dollars,  which  was  confirmed,  notwithstand- 
ing  an  effort  on  the  part  of  the  plaintiff  to  ob- 
tain a  new  trial.    He  appealed* 
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From  the  pleadings,  as  already  noticed,  it  tuum  dm*, 
appears,  that  the  matters  in  dispute  between     *^™~*/ 
the  parties,  were  first,  whether  any  part  of  the       sua*»* 
work  done  by  the  plaintiff  was  exclusive  of     d™*1** 
the  written  contract,  and  second,  whether  that 
part  of  it  which  is  confessedly  withirf  tfta 
agreement  was  faithfully  and  properly  exe- 
cuted. 

For  a  proper  understanding  of  the  first 
question,  reference  must  be  had  to  the  ori- 
ginal contract,  which  was  reduced  to  wri- 
ting: by  it,  the  plaintiff  contracted  to  build 
"  two  houses  in  brick,  each  of  two  stories  in 
height,  of  the  extent,  and  depth,  and  form, 
designated  in  the  plan  agreed  by  the  par- 

m 

ties,  and identified  with  these  preseatsbythe 
signddure  of  both."  In  another  part  of  the 
contract  it  is  stated,  that  the  buildings  are  to 
be  so  completed,  that "  oh  his,  the  said  Sua* 
rez,  at  the  time  prefixed,  handing  the  key  to 
the  said  Durable,  the  latter  may  be  enabled 
forthwith  to  enter,  occupy  or  lease,  each 
bwUUng,wWund  any  thing  more  necessary 
being  to  be  done  to  either  of  said  buildings, 
indosures,  or  yards." 

On  the  plan  thus  made,  a  part  of  the  con- 
tract, back  buildings,  embracing  a  kitchen 
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Btsfera  Dbtriet.  and  sonants'  rooms,  are  marked  as  annexed 
*%\™f'  to  tire  main  edifice.  Bat  in  the  description  of 
svaxm      the  manner  in  which  the  house  should  be 

ft* 

DuEALtot.  erected,  the  size  of  the  rooms,  the  placing  of 
dortnant  windows,  &o.  nothing  is  said  which 
canlbe  considered  as  applicable  to  the  back 
buildiAgS;  on  the  contrary,  every  thing  spe- 
cified in  relation  to  the  mode  in  which  the 
work  w&s  to  be  performed,  applies  exclusively 
lo  the  front,  or  main  edifice. 

Testimony  was  offered  and  received  from 
a  number  of  master  workmen,  to  shew  how 
they  would  understand  such  a  contract- 
Some  swore  they  would  consider  themselves 
bound  to  perform  the  work,  according  to  the 
plan.  Others  said,  they  would  not  The  jury, 
by  their  verdict,  seem  to  have  adopted  the  in- 
terpretation of  the  former,  and  there  can  be 
no  doubt  they  decided  correctly.    The  plan, 
when  referred  to,  and  incorporated  with  the 
to  b*aiid  sri^t  written  o°ntr*ct,  made  a  part  of  it,  and  the 
S?  nfemd  ^o  P**"11^  m  ag^ng  to  build  a  house  ac- 
<L wdt^tok  cardin8  to  &**  pk«>  was  as  folly  bound  to 
governed  by  the  build  every  thing  specified  in  it,  as  if  he  had 

expressed  his  engagement  in  words.  The 
fiulure  to  state  how  such  work  was  to  be  per- 
formed, cannot  discharge  him  from  his  obli- 


Of  THE  STATE  OF  LOUISIANA.  £6$ 

cation.  As  that  part  of  the  building  was  des-  E«*era  Di*triet 
fined  for  servants'  rooms  and  a  kitchen,  which 
in  general  do  not  require  any  thing  particular 
in  their  construction,  the  presumption  is,  the 
parties  understood  they  were  to  be  put  up  in 
the  ordinary  way.  But  be  the  reasons  what 
they  may,  for  nothing  being  said  in  relation  to 
this  part  of  the  edifice,  on  no  rule  of  construc- 
tion can  the  omission  to  express,  in  a  con- 
tract, how  work  is  to  be  done,  release  the 
party  who  haa  engaged  to  do  that  work,  from 
a  performance  of  it  By  one  of  the  rules  for 
the  interpretation  of  agreements,  given  in  the 
Code,  it  is  enacted  that  "when  the  intent  of 
the  parties  is  doubtful,  the  construction  put 
on  it  by  the  manner  in  which  it  is  executed 
by  both,  or  by  one  with  the  express  or  implied 
assent  of  the  other,  furnishes  a  rule  for  its 
interpretation."  In  this  instance,  the  plain- 
tiff erected  the  back  building  without  ever 
stating  to  the  defendant,  that  it  was  not  in- 
cluded in  the  original  agreement  Such  con- 
duct, on  his  part,  would  present  a  formidable 
objection  to  the  interpretation  he  now  gives 
to  the  contract,  if  its  terms  were  doubtful.  But 
we  do  not  consider  them  so.    We  think  they 

vol.  z.  34 
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tuier*  District,  dearly  embraced  every  thing  specified  in  the 

•JjyUJ'    plan.    Louisiana  Code,  1951. 

Svakcs  ^  has  been  argued  in  this  court,  that  the 

p^»alp«.    cause  was  tried  without  issue  being  joined  5 

a  plea  in  re-  ^  answer  having  been  put  in  to  the  demand 

convention  need 

not  be  answered  jQ  reconventioa    But  it  has  not  been  the 

in  writing. 

practice  in  our  courts,  so  far  as  it  has  come 
under  our  notice,  to  answer  such  pleas  in 
writing.  They  are  considered  to  stand  in  the 
same  way,  as  any  other  matter  which  is 
pleaded  in  avoidances  that  is,  denied.  The 
338th  and  339th  articles  of  the  Code  of  Prac- 
tice, sanctions  this  mode  of  proceeding.  The 
first  permits  the  defendant  to  allege  new  facts 
in  his  answer,  and  make  an  incidental  de- 
mand ;  and  the  latter  declares,  that  in  such 
*  case  they  shall  be  considered  as  denied  by 

the  plaintiff 
In  the  court  below,  an  objection  was  made 

An   ascnitect  * 

may  be  examined  to  the  introduction  of  architects  and  builders* 

at  to  the  usage  ' 

of  the  t~^etun-  to  prove  their  understanding  of  the  contract, 
buiidjbut  he  can-  and  ft  has  been  renewed  here,  and  much  dis- 

not  give  hia  opm-  7 

correction  *€*  cusse<^    We  think  the  evidence  should  not 
the  contract.      have  been  received.    The  witness  might  have 

been  asked,  what  was  the  usage  of  the  trade 

under  such  agreements,  but  he  could  not  give 

his  opinion  as  to  the  construction  which 


TIMTJMJf  m. 

Journeymen  printers  are  laborers  within  the  mean- 
ing of  the  Civil  Code,  art.  3499. 

And  their  wages  ate  praorfted  bj  the  lapse  of  one 
year. 


SUARXS 
V9. 
DuRALDK* 
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should  be  given  to  the  writing.    That  was  Eastern  District 

n  l  i  Ti  ^fay,  1880. 

the  province  of  the  court  and  jury.  But  as 
we  are  satisfied  the  opinion  given  by  the  wit- 
ness, was  the  construction  which  the  law  puts 
on  the  instrument,  we  cannot  remand  the 
cause  on  that  ground. — Douglass'  Rep.  527. 
Starkie  on  Ev.  1736,  in  note. 

The  plaintiff  offered  testimony,  to  prove 
that  the  work  done  was  worth  more  than  the 
price  stipulated  in  the  contract:  his  avowed 
object  in  offering  it,  was  to  show  to  the  jury 
that  his  interpretation  of  the  contract  was 
correct  Believing  as  we  do,  the  contract  to 
be  clear  and  unambiguous,  we  think  such 
evidence  was  admissible. 

We  think  the  damages  given  by  the  jury 
are  not  too  high,  that  they  conform  to  the  evi- 
dence, and  it  is  therefore  ordered,  adjudged 
and  decreed,  that  the  judgment  of  the  parish 
court  be  affirmed  with  costs. 


258  CASES  IN  THE  SUPREME  COURT 

Etftera  District.      An  amicable  demand  is  still  required,  although  the 
May,  1880.    Code  of  Practice  dispenses  with  a  written  one. 


TxxTjaar 
Pbuvixajt. 


Appeal  from  the  court  of  the  parish  and 
city  of  New- Orleans. 

This  suit  was  brought  on  the  9th  November, 
1829,  to  recover  firon  the  defendant  the  amount 
of  wages  due  the  plaintiff,  as  a  journeyman 
printer,  from  July  1828  up  to  January  1829. 
The  defendant  plead  the  general  issue,  prescrip- 
tion and  the  want  of  an  amicable  demand. — 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Roseliusy  for  appellant;  Nixoih  for  appellee. 

Martin,  J.  delivered  the  opinion  of  the 
court  The  plantiff  claims  wages  as  a  jour- 
neyman printer.  The  general  issue  and 
prescription  were  pleaded  The  plaintiff  bad 
judgment  and  the  defendant  appealed. 
His  counsel  has  shown  that  the  parish 
»ri&ta»~  mlal  Judge  disallowed  theprescription  of  one  year, 
tha  Muung  or  under  the  Civil  Cods,  3499.  We  think  the 
art  M99,  and  Judge  erred ;  journeymen  printers  are  labour* 
ms^feSb'y  th?  ers  and  workmen  within  the  meaning  of  the 

pse     one  yew  ftrtjc|e  Qf  ^  code  invoked. 

The  Judge  disallowed  the  plaintiffs  claim 
for  costs,  it  appearing  that  no  amicable  de- 


Joameynea 


TlXTJKK 

FsirviKAkl 
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mand  was  made,  and  the  appellee's  counsel  Caftem  District 

May*  1830. 

has  contended  that  the  Code  of  Practice  has 
dispensed  with  the  demand  in  writing,  and  the 
act  of  1828  has  repealed  the  part  of  the  act 
of  1813,  under  which  a  demand  was  necessa- 
ry in  writing  or  otherwise. 

An   amicable 

We  thi jk  the  parish  Judge  did.  not  err;  demand  »  stui 

required,    altho' 

the  proviso  of  the  Code  of  Practice  providing  the  code  of  Pno- 

tiee       dispense* 

that  an  amicable  demand  is  not  necessary,  ™&  *  written 
is  a  negative,  pregnant  with  the  affirmative, 
that  a  parol  demand  is  so. 

It  is  therefore  ordered,  adjudged  and  de- 
creed,  that  the  judgment  of  the  parish  court  be 
annulled,  avoided  and  reversed ;  and  that  the 
plaintiff  recover  from  the  defendant  one  hun- 
dred and  twenty-eight  dollars  for  fifty-six  days 
work,  from  the  10th  of  November,  1828,  to 
the  5th  January,  1829,  and  that  he  pay  costs 
in  both  courts. 


FKRtfAXDEZ  w.  8ILVJL  fr  AL. 


The  master  of  a  vessel  who  refuses  to  ««-,  «*  ewVW, 
on  other  grounds  than  the  non-payment  of  freight 
cannot  avail  himself  of  the  want  of  a  tender. 

A  shipper  cannot  be  affected  by  the  ipastef ,  tajdng 
on  board  other  goods,  the  landing  of  which  would 
expose  the  vessel  to  sekure  and  condemattloau  ' 
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Baften  District.      Appeal  from  the  court  of  the  parish  and 
NJ^4L      °*ty  of  New  Orleans. 

FBftlTAMDZI 

•••  The  plaintiff  shipped  on  board  the  schooner 

Voluntario,  bound  from  Havana  to  Tampico,  a 
quantity  of  goods,  to  be  delivered  there  upon 
the  arrival  of  the  vessel.  At  the  time  of  the 
shipment  it  was  known  tp  both  parties  that 
Tampico  was  in  possession  of  the  Spanish 
troops,  but  upon  the  arrival  of  the  schooner 
off  idle  bar  of  Tampico,  it  was  ascertained  that 
the  place  had  been  retaken  by  the  Mexicans* 
- 1  -  and  that  the  Spanish  army  was  prisoners.  Not 
daring  to  enter,  the  captain  called  a  consulta- 
tion of  the  freighters  and  passengers,  when  it 
was  determined  by  a  majority  to  proceed  to 
New-Orleans.  Upon  the  arrival  of  tbe  vessel 
at  the  latter  port,  it  was  discovered  that  certain 
articles  on  board  could  not  be  landed  without 
subjecting  the  vessel  to' seizure  and  condemna- 
tion. The  plaintiff  demanded  his  goods,  and 
upon  the  captain  refusing  to  deliver  them,  this 
suit  was  brought  for  damans.  There  was 
judgment  for  the  plaintiff  and  the  defendants 
appealed.  , 

Dennis,  for  appellant,  contended: 

1*  Tbe  defendants  are  not  liable  to  be  sued 
in  the  maaaor  and  form  m  staled  in  tbe  pcti- 
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tiori,  because  the  violation,  if  any,  is  merely  a  Etstenr  Dfetrfeti 

•  Jfav    18S9« 

passive   one,,  and  occasioned  by   irresistible 


force*    C.  C- 1925, 1926,  1927,  1904>  1905,    ****£"" 

1906,  1907iand  3213.    *  ,    :  ;  >      .:    to*****- 

2.  The  freight  could  not  be  delivered,'  as  thi 
same  would  have  been  forfeited  to  the  Urtked 
States,  with  the  vessel. 

3.  Demand  of  the  same  has  never  beet! 

made  according  to  the  laws  of  the  land. 

■ .        . .       .  * 
■  .  »  -  .. 

Pitoty  for  appellee. 

•  • 

♦Porter,  J.  delivered  the  opinion  of  the 
court  During  the  late  invasion  of  Mexico, 
from  the  Island  of  Cuba,  the  plaintiff,  with 
several  others,  shipped  goods  at  Havana  on 
board  a  schooner,  to  be  landed  at  Tampi- 
co.  Arrived  off*  the  harbor  of  the  latter 
place,  they  found  the  town  in  possession  of 
the  Mexicans,  and  the  Spanish  army  pri- 
soners. Not  daring  to  land,  the  captain 
called  the  freighters  and  passengers  on 
board  to  a  consultation  as  to  the  best  course 
to  be  pursued  with  the  vessel.  A  majority 
of  the  passengers  voted  in  favor  of  coming 
to  New-Orleans  instead  of  returning  to  Ha- 
vana; upon  which  the  captain  bore  away 
for  this  port. 
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But**  District.      Arrived  here,  it  was  discovered  that  a 

part  of  the  cargo,  composed  of  rum,  had 
beeri  shipped  in  casks,  which  could  not  be 
landed  in  the  United  States  without  expos- 
ing the  vessel  and  goods  to  seizure  and 
condemnation.  The  plaintiff  demanded  his 
goods,  and  the  captaia  refusing  to  deliver 
them,  in  consequence  of  the  penalty  to 
which  he  was  exposed  if  he  landed  any  part 
of  his  cargo,  this  action  was  brought,  in 
which  damages  are  demanded  for  the  de- 
tention of  the  property. 

The  captain  pleaded  the  general  issue, 
and  fcthe  owner  in  his  answer  denied  any 
agreement  on  his  part  to  land  the  goods  in 
this  port,  though  he  acknowledged  he  was 
ready  to  do  so  if  the  laws  of  the  United 
States  permitted  him.  He  averred  further, 
that  he  had  put  in  here  in  distress  for  want 
of  water  and  provisions  on  his  way  back  to 
Havana. 

The  answer  concludes  by  an  averment, 
that  the  defendant,  in  consequence  of  this 
suit,  and  the  illegal  sequestration  of  his  ves- 
sel, has  suffered  damages  to  the  amount  of 
three  thousand  dollars,  for  which  he  sues  in 
reconvention. 
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The  court  below  gave  judgment  in  favor  Butm  Dwtnot. 
of  the  plaintiff,  for  seven  hundred  and  two     "^^3 
dollars  and  the  defendant  appealed.  Fmnahbu 

The  first  point  made  in  this  court  is,  that    Surl'lt  ax. 
the  suit  is  prematurely  brought  for  damages, 
the  defendants  not  having  been  put  en  <&• 
meure  previous  thereto. 

The  1905  article  of  the  Lonistana  Code, 
provides  as  a  means  of  putting  a  debtor  in 
default,  a  demand  in  writing,  or  a  verbal 
requisition  in  the  presence  of  two  witnesses 
or  by  the  protest  of  a  notary  public.  The 
evidence  shows  a  compliance  with  these 
requisitions,  and  we  are  therefore  of  opinion 
this  objection  cannot  be  maintained. 

The  next  ground  of  defence  is,  that  by 
the  3213  article  of  our  Code*  the  captain 
has  a  right  to  retain  goods  until  the  freight 
is  paid  or  secured,  and  that  neither  was 
done,  nor  offered  to  be  done  by  the  plaintiff. 

This  article  of  the  Code  does  not  make  a 
tender  of  money,  or  of  security  for  freight, 
indispensable  to  a  legal  demand  for  the 
goods,  or  to  a  maintenance  of  an  action  for 
their  non-delivery.  It  affi.rds  the  captain 
or  owner  of  a  vessel  a  protection  of  which 
he  may  avail  himself  if  he  thinks  proper,  or 
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Extern  Diitriet  which  he  may  waive  if  he  choose.    If  when 

^-i!?°'    the  property  is  demanded,  he  places  his  re- 

Fernaitdbz    fa8a}  wholly  distinct  from  the  want  of  secu- 

8ilva  fc  ai..    r^y  for^  or  payment  of  the  freight,  he  impli- 

The  muter  of  e(jiy  abandons  all  objection  on  that  score. 

a.  vessel  *who  r©— 

ftues  to  deliver  The  tender  in  this  case  would  have  been 
grounds  than  the  entirely  useless,  as  the  difficulty  which  in- 

non-payment    of  J  A  r  ., 

f^ht,    cannot  duced  the  captain  and  owner  to  reiuse  tn 
the  want^of  °a  delivery  would  have  still  existed,  though 
tender*  the  shipper  had  offered  to  tmy  the  freight 

On  the  merits,  it  appears  by  an  aver- 
ment in  the  petition,  that  when  it  was  found 
the  vessel  could  not  enter  into  Tampico,  it 
was  agreed  by  the  freighters  and  the  cap- 
tain, that  the  voyage  should  be  changed, 
and  that  they  would  proceed  to  New-Or- 
leans. The  cause,  therefore,  must  be  con- 
sidered in  the  same  light  as  if  the  original 
destination  of  the  vessel  had  been  here: 
and  our  enquiry,  is  what  would  be  the  rights 
of  the  parties  in  such  an  hypothesis.  And 
we  apprehend  that  the  contract  of  affreight- 
ment is  not  destroyed  by  the  captain  taking 
other  goods  on  board,  which  exposes  his 
a  shipper  can-  vessel  to  seizure  and  condemnation.    The 

not    be  affected 

by  the  master  ta-  shipper  of  goods,  which  could  legally  enter 

king    on    board         rr  o  '  - 

other  good.,  the  tne  port  of  destination,  cannot  be  attected 

landing  of  which  •»  ,.    , 

could  expo*,  the  by  other  goods  being  on  board,  wmcn  ex- 


A 
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poses  the  owner  of  the  vessel  to  hazard  and  Butem  District, 
loss  if  he  complies  with  his  contract     His       Jrv~w* 
is  the  fault,  and  he  must  bear  the  conse-    *■»»*»»«■ 
quences.  •     faLVA  &  A1^ 


▼enel  to  eeizciro 

It  is  is  therefore  ordered,  adjudged  and  and  eondsmoa 
decreed,  that  the  judgment  of  the  parish 
court  be  affirmed  with  costs. 


PATROJTf>$.  SJLVA  *  AL. 

A  shipper  cannot  demand  the  delivery  of  his  goods, 
if  the  landing  of  them  would  expose  the  vessel  to 

seizure. 

« 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

This  case  and  the  three  succeeding  ones, 
differ  from  that  immediately  preceding  in  only 
one  fact,  viz.  that  the  plaintiffs  were  the  owners 
of  the  prohibited  goods.  The  petition  also 
contained  an  averment,  that  not  being  able  to 
enter  Tampico,  the  vessel  proceeded  to  New- 
Orleans,  agreeably  to  a  written  contract,  enter- 
ed into  between  the  captain,  owner,  and  freight- 
ers of  said  vessel  There  was  judgment  for  the 
plaintiff  in  the  court  below,  and  the  defendants 
apppealed. 

Dennis,  for  appellant. 
Pi  tot,  for  appellee. 
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£**teth  Dfetftct*      Porter,  J.  delivered  the  opinion  of  the 

\^n^/  '    Court.    This  case  differs  from  that  just  de- 

Patr^w       cided  between  Fernandez  and  the  same  de- 

€st+&fc*t»    fendants,  in  the   important  fact,  thai  the 

goods  of  the  plaintiff  were  those  which,  ac- 
cording to  the  laws  of  the  United  States, 
could  not  be  landed  within  their  limits  with- 
out  exposing  them,  and  the  vessel  which 
brought  them,  to  seizure  and  condemnation. 
The  petition  contains  an  express  aver* 
taient,  that  on  arriving  offTampico,  the  pe- 
titioner and  the  defendants  agreed  to  come 
to  the  port  of  New-Orleans,  agreeably  to  a 
written  contract  passed  between  the  par- 
ties. That  contract  has  been  produced  in 
evidence,  and  it  appears,  that  on  the  cap- 
tain calling  the  freighters  together,  to  know 
from  them  whether  they  would  return  to 
Havana  or  proceed  to  New-Orleans,  they, 
fend  the  plaintiff  among  the  rest,  answered, 
that  it  was  indifferent  to  them  whether  the 
vessel  went  to  the  one  port  or  the  other. 
It  is  questionable,  whether  this  proof  would 
be  sufficient  in  itself  to  shew  a  consent  to  a 
change  of  voyage;  but  taken  with  the  aver- 
ment of  the  party  himself,  that  it  was  so  in- 
tended, there  can  be  no  doubt  that  we  are 
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compelled  to  consider  the  voyage  as  cbang-  iut«n  District. 

ed  by  mutual  consent.    And  this  conclusion  >^w 

renders  it  unnecessary  to  examine,  whether  PA™0lf 

any  evidence  could  destroy  the  effect  of  8,LTA  *  AS" 
the  judicial  confession,  which  the  petition 
contains. 

The  parties  then  stand  before  us  in  the  a  shipper  c*&- 

1  not  demand  the 

same  situation  they  would  do,  if  they  bad  delivery  of  his 

/         »  J         goods,  if  th«  Un- 

contemplated originally  a  voyage  from  Ha-  3ing  of    them 

would  expose  tho 

tana  to  New-Orleans,  In  such  case*  there  ▼••**! t0  »«»»• 
can  be  no  doubt  the  goods  could  not  be  de- 
manded here.  For  if  the  voyage  is  unlaw- 
ful before  it  is  commenced,  the  contract  of 
affreightment  is  dissolved.  So  it  is,  if  it  be- 
comes unlawful  after,  .And  there  is  no  dif- 
ference in  principle,  between  a  complete 
interdiction  of  commerce  which  prevents 
the  vessel  to  enter,  and  a  partial  one  in  re- 
lation  to  the  merchandise  on  board,  which 
prevents  it  being  landed.  Besides,  this  is 
an  suction  in  damages  for  the  non-delivery  of 
the  goods  in  New-Orleans.  Now,  what 
damages  could  the  plaintiff  have  sustained, 
since  the  moment  they  were  pot  on  shore, 
they  would  have  been  seised  for  a  violation 
of  our  revenue  laws. 
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Eastern  District     It  will  be  seen,  from  these  observations, 

iJO^j'    that  in  our  judgment  the  whole  case  turns 

Pat&ojt      on  the  authority  of  the  captain  from  the 

Suva  &  ax.,    plaintiff  to  come  to  this  port.    We  have 

already  stated  the  reasons,  which  have 
brought  us  to  the  conclusion  that  he  was  ; 
and  in  this  view  of  the  case,  the  judgment 
of  the  parish  court  must  be  reversed. 

It  is  therefore  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  parish 
court  be  reversed,  that  there  be  judgment 
for  defendants,  and  that  the  plaintiff  pay 

costs  in  both  courts. 

GARCIA  w.  8ILVA  *  AL. 

A  shipper  cannot  demand  the  delivery  of  his  goods, 
if  the  landing  of  them  would  expose  the  vessel  to 
seizure. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 
A  shipper  can-     Porter,  J.  delivered  the  opinion  of  the 

&ot  demand  the  

delivery  of  his  court  This  case  presents  the  same  ques- 
Sing  of  them  tions  as  that  just  decided  between  the  de- 
vessel  to  seirare.  fendants  and  Patron. 

It  is  therefore  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  parish 
court  be  annulled,  avoided  and  reversed, 
and  that  there  be  judgment  for  defendants 
with  costs  in  both  courts* 
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Eastern  District 
MOJTTEQUDO  ot.  8ILVA  *  AL.  «*«*»  *»•• 

A  shipper  cannot  demand  the  deliyery  of  his  goods,  Mowtboudo 
if  the  landing  of  them  would  expose  the  Teasel  to  bilta  k  ai» 
seizure. 

Appeal  from  the  court  of  the  parish  and 
citj  of  Ne  w-Orleans. 

Porter,  J.  delivered  the  opinion  of  the  no* JJJJSX^ 
court  This  case  presenting  the  same  points  ^oo^fthoU^ 
with  that  of  Patron  against  the  defendants:  «**, .  of  th«* 

°  would  exposo  the 

vessel  to 

It  is  ordered,  adjudged  and  decreed, 
that  the  judgment  of  the  parish  court  be 
annulled,  avoided  and  reversed,  and  that 
there  be  judgment  for  defendants  with 
costs  in  both  courts. 


CASTANEDO  vs.  SILVA  Jr  AL. 

A  shipper  cannot  demand  the  delivery  of  his  goods, 
if  the  landing  of  them  would  expose  the  vessel  to 
seizure. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

Porter,  J.  delivered  the  opinion  of  the  JttJSSi^ 
court.  This  case  presenting  the  same  S^fttoi^ 
points  with  that  of  Patron  against  the  woSd^o^uS 
defendants:  M~1  * aekow- 


the 
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Xfttum  District      It  is  ordered,  adjudged  and  decreed,  that 
^JXi-11/  "    the  judgment  of  the   parish  court  be  an- 
CAttAnuo    nuueci     avoided  end   reversed,  and   that 

there  be  judgment  for  the  defendants  with 
costs  in  both  courts. 


IttYA  It  AIm 


JCBJfJfBR  ft  M.  9$.  THEIR  CREDITORS. 

* 

If  on  a  comparison  of  the  day  of  acceptance,  the 
day  designated  for  payment,  and  the  tenor  of  the 
bill,  it  appears  that  the  days  of  grace  were  included 
with  those  of  sight,  between  the  day  of  acceptance 
and  that  designated  for  payment,  that  day  is  the 
peremptory  one  of  payment,  and  protest  on  it  is  legal 

If  the  acceptance  on  it  be  not  dated,  parol  evi- 
dence is  admissible,  to  shew  on  what  clay  it  was  made. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

[For  the  facts  in  this  case,  the  reader  is  re- 
ferred to  8th  Martin's  Reports,  n.  s.  page  36.] 

parison  of   the     Pouter,  J.  delivered  the  opinion  of  the 

day    of    eccep*  ._.. 

tarn*,  the  day  court.    The  appellants  were  placed  in  the 

designated      for      .  _  ^ 

paymont9and  the  tableau  of  distribution,  as  holders  of  bills  of 

tenor  of  the  bill,  . 

it,  appean  that  the  insolvents,  to  which  the  same  objection 

the  days  of  grace  * 

were    included  was  made  as  to  those  held  by  the  Bank  of  the 

with    those     of  * 

sight,    between  United  States,  who  were  also  creditors  in  this 

thedayefaccep- 

taaee  and  that  concurso.    See  vol  8,  Martin,  n,  a  pmge  3& 
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In  that  case,  we  overruled  the  objection,  Batten  District* 

,  .  .   .  •*«*  1880. 

and  we  see  no  reason  to  change  our  opinion,     n^v^s 

K&ltMCK  &  AXk 

ft* 

It  is  therefore  Qrdered,  adjudged  and  de-  Taw*  c**di- 
creed,  that  the  judgment  of  the  parish  court  ==»»« 

designated      for 

be  annulled,  avoided  and  reversed,  that  the  payment,    that 

day  ia  tlw  per* 

appellants  be  replaced  on  the  tableau,  and  emptory  one  of 

payment,      and 

the  appellees  pay  the  costs  of  this  appeal       potest  on  it  is 

If  the  accept- 

— jULsaasm  anceontt  benot 

dated*  parol  evi- 
dence m  admiasi- 
MOORHEAD  ««.  THOMPBOJf  *  At.  to  to  show  on 

what  day  it  wee 
The  capacity  of  persona  sueing  as  heirs,  need  not  m*^e* 
be  proved,  unless  it  be  specially  denied. 

Where  an  account  is  called  for,  the  general  rate  is, 
the  statement  furnished  cannot  be  divided. 

Parol  confessions  of  a  party,  made  orally,  should 
be  received  with  great  caution.  ' 

Appeal  from  the  court  of  probates  for  the 
parish  of  Iberville. 

The  plaintiff,  as  attorney  in  fact  of  the  heirs  of 
Nathaniel  Scales,  jr.  brought  this  suit  to  re- 
cover from  Joseph  Thompson,  curator  of  the 
estate  of  Robert  Thompson,  deceased,  who 
was  curator  of  the  succession  of  Scales,  the 
sum  of  thirteen  thousand  seven  dollars  and 
three  cents.  Erwin,  the  surety  in  the  curator's 
bond,  was  made  a  party  to  the  suit,  and  judg- 

vol.  1.  36 
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Eutern  District,  ment  prayed  against  him  as  such.    The  de- 
fendants plead  payment,  and  filed  with  their 


Mo°*"AD  aMwer  certain  accounts  and  vouchers  against 
r*kAi?n  the  succession  of  Scales,  in  support  of  their 
plea*  The  court  below  gave  j  udgraent  against 
the  defendants  jointly,  for  six  thousand  five 
hundred  and  seventy-five  dollars  and  forty- 
seven  cents,  from  which  Thompson  appealed. 

Pierce,  for  appellant. 

1.  The  court  had  no  jurisdiction  over  the 
claim  against  Erwin. 

2.  The  judgment  is  against  Thompson,  per- 
sonally,  when  he  is  sued  as  curator. 

3.  The  power  of  attorney  is  not  duly 
proved. 

Workman,  for  appellees. 

Porter,  J.  delivered  the  opinion  of  the 
court  This  action  is  brought  against  the 
curator  of  the  succession  of  the  curator  of  N. 
Scales,  junior's  estate,  to  compel  a  liquida- 
tion of  the  accounts  of  the  succession  and  pay- 
ment of  the  balance  due.  The  surety  in  the 
curator's  bond  is  made  a  party  to  the  suit, 
and  judgment  is  prayed  against  him  as  such. 

The  general  issue,  and  payment,  were 
pleaded. 
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After  an  examination  of  the  vouchers  pnn  Eastern  District, 
duced  by  the  defendant  in  support  of  his  plea     v^r^w 
of  payment,  and  the  other  evidence,  oral  and    Moo™iD 
documentary,  the  court  gave  judgment  jointly    Tn£%L?* 
against  Thompson  and  Erwin,  for  six  thou- 
sand five  hundred  and  seventy-five  dollars 
and  forty-seven  cents,  with   interest  from 
judicial  demand. 

The  correctness  of  this  judgment  against 
Erwin  cannot  be  examined,  as  he  has  not 
appealed  from  it,  and  is  not  before  the  court. 

An  objection  has  been  made  here,  which 
the  pleadings  in  the  court  below  do  not  pre- 
sent. It  is  contended,  there  is  no  legal  proof 
of  the  persons  for  whom  suit  is  brought  being 
heirs,  nor  any  that  the  plaintiff  is  the  repre- 
sentative of  these  heirs. 

This  objection  should  have  been  taken  in     The  capacity 

of  persons  rating 

limine  lites;  it  has  been  repeatedly  decided  asiyfrinecdnot 

be  proted  ralest, 

by  this  court,  that  a  denial  of  all  the  facts  and  it  bo  speehUj 

denied* 

allegations  in  a  petition,  amounted  to  the 
general  issue,  and  did  not  require  proof  of  the 
representative  character  of  the  plaintiff,  where 
suit  was  brought  in  that  character;  that  it 
formed  the  contestatio  lites,  on  the  merits 
alone  We  decided  a  few  days  since,  that 
each  a  plea  did  not  put  at  issue,  the  amicable 
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Siitem  niitrict.  demand,  which  was  one  of  the  allegations  of 

the  petition. 


lfo°***A*        There  are  two  question*  of  law  presented 
t«o»wii    by  the  proceedings  which  it  is  proper  to  dis- 
pose of,  before  the  merits  are  gone  into. 

The  first  relates  to  documents  offered  by 
the  defendant  in  evidence.  A  bill  of  excep- 
tions states,  they  were  rejected.  They  con- 
sist of  a  letter  from  the  intestate  to  the  house 
ofKenner  &Co.;  a  draft  on  them  for  two 
thousand  dollars;  and  a  letter  from  that  house 
to  Thompson,  the  curator.  There  is  also 
their  acoount  current  with  deceased.  We 
think  the  judge  should  have  admitted  them, 
and  we  are  clear  the  cause  should  not  be  re- 
manded  because  he  did  not*  For,  for  from 
establishing  any  payment  by  the  curator,  they 
prove  the  reverse,  namely,  that  the  account 
was  discharged  through  other  sources. 

The  second  grows  out  of  a  position  as* 
snmed  by  the  defendant,  in  support  of  his  ac- 
count He  contends,  that  if  the  plaintiff  re* 
lies  on  it  to  establish  the  sums  received  by 
defendant,  he  must  admit  all  the  items  which 
it  offers  in  discharge ;  that  it  cannot  be  di- 
vided. .  The  plaintiff  insists,  the  principle  in- 
voked does  not  apply  to  persons  who  aip 
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bound  by  law  to  furnish  accounts,  agents,  Butm  Di»tricw 
&&  And  of  that  opinion  is  this  court.  We  w^w 
have  already  expressed  ourselves  to  the  same 
effect,  in  the  case  of  Smith  vs.  Hanralhy. 
Where  the  account  is  called  for,  the  general  Whew  M  t0. 
rale  is,  the  statement  furnished  cannot  be  di*  Sr^lhe^g^^ 
vided*  But  where  it  is  the  duty  of  the  party  ^t^^£22 
producing  it  to  render  one,  no  such  conso-  2T*  **  ** 
quence  follows.  The  distinction  appears  to 
us,  to  rest  on  solid  grounds.  Where  the  evi-r 
dence  is,  or  was,  equally  within  the  power  of 
both  parties,  and  one  of  them,  instead  of  pro* 
curing  ft,  and  furnishing  it,  chooses  to  rely 
on  his  adversary's  confessions,  it  is  proper  he 
should  take  them  together.  He  voluntarily 
makes  him  a  witness.  But  where  business  is 
intrusted  to  the  gestion  of  an  agent,  the  prin- 
cipal has  no  means  in  the  greater  number  of 
instances,  of  ascertaining,  how  it  is  conducted, 
except  through  the  account  which  that  agent 
furnishes.  If  the  latter,  in  rendering  this  ac- 
count, had  nothing  more  to  do,  but  by  charg- 
ing himself  with  the  sums  received,  to  obtain 
credit  for  every  thing  be  placed  on  the  other 
side  in  discharge,  it  is  evident  the  legal  obli- 
gation to  render  an  account,  would  be  of  no 
qse  to  the  party  for  whose  benefit  the  law  im- 
poses this  obligatioa— 5  Martin,  n.  8. 330. 
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Ea*t«rn  Dktriet.      On  the  merits,  the  principal  matter  con- 
^ji^ '    tested  between  the  parties,  is  the  credit  due  to 
if oo&hzad     ||je  witness  who  testified  in  relation  to  a  large 
Tl*  alT*     P01"^011  °f  l^e  i^ros  in  the  curator's  account 
"p^JfTc©*.  **e  sweare  that  *e  father  and  heir  of  the  de- 
tT^ad°ef  onSj  oease^>  admitted  them  in  his  presence  to  be 
^°^iui^rlt^  correct    Proof  of  confessions  of  this  kind,  as 
tMIB<  we  have  more  than  once  remarked,  is  ex- 

tremely dangerous,  and  should  be  received 
with  great  caution.  But  the  high  respecta- 
bility of  the  witness  on  this  occasion,  who  is 
no  other  than  the  judge  of  probates  of  the 
parish  where  the  succession  was  opened,  for- 
bids the  belief  that  he  has  stated  more  or  less 
than  the  truth.  Indeed,  it  is  not  pretended 
he  has  done  so  intentionally,  but  it  is  said  he 
may  be  mistaken,  and  probably  is  so,  because 
the  date  of  the  account  is  posterior  to  the 
time  at  whieh  the  acknowledgment  was  made. 
The  judge  states,  that  the  father  acknow- 
ledged certain  items  contained  in  the  account 
now  presented,  but  it  does  not  follow,  those 
items  may  not  have  been  presented  in  another 
account  previous  to  the  drawing  off  of  that 
which  was  filed  with  the  answer.  The  dif- 
ference in  time  is  easily  accounted  for,  by 
supposing,  a  not  unfrequent  occurrence,  of 
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parties  making  some  steps  towards  a  settle-  Eastern  District. 

r  or  JKay ,  18S0- 

ment,  before  the  regular  submission  of  the     \^v^> 
acoounts  to  the  court  of  probates.  MooMIAD 

The  acknowledgment  of  the  father,  in  his  r*£*™* 
own  right,  and  as  attorney  for  the  mother  of 
the  deceased,  from  whom  he  had  authority  to 
compound  and  settle  the  debt,  binds  the  par- 
ties to  this  action,  unless  they  show  it  was 
made  in  error. 

On  an  examination  of  the  accounts,  we  are 
unable  to  say  the  court  of  probates  erred,  in 
the  balance  it  considered  due  to  the  plaintiff; 
but  there  is  error  in  giving  judgment  person- 
ally against  the  defendant    He  is  curator,  of 
the  succession  of  the  curator  of  Scales9  estate, 
and  it  is  not  seen  how  he  is  personably  liable. 
The  1007th  article  of  the  Code  of  Practice 
authorises  judgment,  against  the  curator  in 
his  personal  capacity,  who  fails  to  pay  over 
the  balance  due  to  the  heir.    But  that  respon- 
sibility does  not  descend  upon  the  representa- 
tive of  the  curator.    The  debt,  as  it  relates  to     ^     mo|wJ 
him,  is  in  the  same  situation  with  every  other,  ^^uSS ty«w 
against  the  estate  he  administers.  B^SS"  °* 

The  curator  to  Scales'  estate  was  appoint- 
ed under  the  old  Civil  Code,  which  gave  a 
mortgage  on  his  estate  from  the  day  of  his 
appointment    C.  C.  176,  art  135. 


288  CASES  IN  THE  SUPREME  COURT 

-Eastern  District.  It  is  therefore  ordered,  adjudged  and  de- 
£^v^j  cree^»  to**  ^e  judgment  of  the  court  of  pro- 
MoomvBAo    bates,  so  far  as  it  relates  to  the  defendant,  Jo* 


Thompson    seph  Thompson,  be  annulled,  avoided  and 

Jt  All. 

reversed ;  and  it  is  further  adjudged  and  de- 
creed, that  the  plaintiff  do  recover  from  the 
said  Joseph  Thompson,  curator  of  the  estate 
of  Robert  Thompson,  the  sum  of  six  thousand 
five  hundred  and  seventy-five  dollars  and 
forty-seven  cents,  with  interest  thereon  at  five 
per  cent  from  judicial  demand,  the  same  to 
be  paid  by  the  defendant  curator  as  aforesaid, 
in  due  course  of  administration  as  a  mortr 
gaged  debt;  and  it  is  further  decreed  and  or- 
dered, that  the  appellees  pay  the  costs  of 
this  appeal,  and  the  defendant  and  appellant 
those  of  the  first  instance. 


LEGGETTvs.  PEET *  AL. 

iio  Sref  The  defendant  causing  a  copy  of  the  judgment  to 

be  served  on  the  plaintiff,  is  not  such  an  execution  of 
it,  as  deprives  the  former  of  his  appeal. 

The  plaintiff  must  make  out  his  title  to  the  instru- 
ment sued  on,  and  if  the  contract  by  which  he  acquired 
it  was  null  and  void,  it  can  produce  no  effect  whatever. 

Where  no  objection  is  made  below,  to  the  admis- 
sibility of  the  evidence,  the  supreme  court  considers 
its  effect  only. 

Appeal  from  the  court  of  the  first  district. 
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This  was  an  attachment  sued  out  by  the  Bt*#n  Dwtnct 

May,  1880. 

plaintiff,  as  endorsee,  against  the  defendants  as     \^-v-w 
drawers  of  a  bill  of  exchange.    An  attorney      l«oo»tt 
was  appointed  to  defend  the  suit,  who  pleaded,    *■■*  &  **• 
first>  that  no  property  had  been  attatched,  and 
that  the  court  was  without  jurisdiction;  second, 
the  general  issue;  third,  that  the  plaintiff  took 
the  bill  after  he  knew  it  was  dishonored,  and 
with  the  knowledge  that  it  was  given  without 
consideration. 

The  facts  are  substantially  these. 

Wm.  A*  Peet,  James  A.  Peet  and  Munson 
S.  Peet,  composed  a  commercial  partnership, 
doing  business  in  New-Orleans,  under  the  firm 
of  Wm.  A.  Peet  &  Co.  and  in  New- York, under 
the  firm  of  J.  &  M.  Peet  &  Co.  On  the  30th 
March,  1826,  Wm.  A.  Peet  &  Ct>.  made  and 
delivered  to  R.  &  B.  McDevitt,  a  bill  of  ex- 
change on  J.  $r  M.  Peet  of  New- York,  ordering 
the  said  J.  &  M.  Peet,  sixty  days  after  sight,  to 
pay  to  the  said  R.  &  B.  McDevitt,  £6,000  for 
value  received.  J.  &  M.  Peet  refused  to  ac- 
cept the  bill — no  protest  was  made,  and  it  re- 
mained in  the  hands  of  R.  &  B.  McDevitt  un- 
til July,  1827.  Previous  to  that  time,  R.  and 
B.  McDevitt  had  applied  in  New- York  for  the 
benefit  of  the  insolvent  laws,  and  being  opposed 

vol.  i.  37  * 
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Sastorn  Dirtriot  by  the  plaintiff,  and  other  of  their  creditors  on? 

%^!^j     the  ground  of  fraud,  were  detained  in  prison. 

ixGOETT     While  there,  they  agreed,  that  if  the  plaintiff 

Fext&al.    would  withdraw  his  opposition,  they. would 

transfer  to  him  the  bill  of  exchange  on  f .  fc*M» 
Peel,  which  they  still  held.  The  plaintiff  accor- 
dingly withdrew  his  opposition.  R.  and  B» 
McDcvitt  were  discharged,  and  on  the  19th  of 
July,  1827,  the  bill  was  transferred  to  the  plain- 
tiff It  further  appeared,  that  the  bill  of  ex- 
change was  given  to  R»  and  B.  McDcvitt  in 
payment  for  goods,  bought  of  th?m  by  Wm, 
A.  Peet  and  Co.  and  that  one  Prall  had  brought 
suit  to  set  aside  the  sale  of  the  goods  from  the 
McDevitts  to  Wm.  A.  Peet  and  Co.,  on  the 
ground  of  collusion  and  fraud. 

This  suit  of  Prall,  was  pending  at  the  trial  of 
this  cause,  and  the  uncertainty  of  its  termina- 
tion, was  urged  as  an  objection  to  the  plantifFs 
recovery  in  the  present  action.  The  cause 
was  tried  by  a  jury,  who  returned  the  follow- 
ing verdict.  <ft  We  the  jury,  find  for  the  plain- 
tiff a  vercict  of  thirty-one  hundred  dollars,  and 
interest  from  the  j  udicial  demand;  but  we  find 
that  Wm.  T.  Prall  commenced  suit  against 
Wm.  A*  Peet  and  others,  No.  7662  of  this 
court,  the  10th  of  July,  1827,  if  said  suit  in  law, 
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prevents  the  recovery  of  the  plaintiff  we  find  for  Bittern  District* 

May,  1880. 

the  defendant."    On  this  verdict,  the  court  de» 


Pest  &  am* 


creed  as  follows.    It  is  ordered  that  judgment     L"°°*™ 

be  entered  in  favour  of  the  plaintiff,  upon  the 

verdict '  of  the  jury,  for  the  sum  of  £3,100, 

with  costs;    subject    to  this  condition,  via: 

that  if  the  suits  referred  to  in  the  verdict 

of  the  jury,  viz:  the  suits  of  Frail  vs.  Willaim 

A.  Peet  and  others,  and  MuUer  vs.  Wnu 

A.  Peet  and  others  now  pending,  shall  be  deter* 

mined  against  said  Peet,  then  this  judgment  is 

to  be  considered  as  null,  and  of  no  effect,  and 

the  plaintiff  Leggett,  in  that  case,  instead  of 

Peet,  is  to  pay  the  costs  of  this  suit.    The 

plaintiff  Leggett,  is  not  to  have  the  benefit  of 

this  judgment,  before  the  final  decision  of  the 

suits  aforesaid;  this  judgment  is  considered  as 

within  the  equity  of  article  2535  of  the  Civil 

Code." 

From  this  judgment  the  defendants  appealed. 

Hemcn)  for  appellants. 

1.  The  demand  of  plaintiff  is  illegal,  and 
without  consideration. 

2.  The  Judge  erred  in  his  charge  to  the  jury. 
8.  The  evidence  shows  that  judgment  should 

be  rendered  for  defendants. 

Preston,  contra. 
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KMtorn  DfctricL      1.  The  judgment  is  made  conditional,  and 

dependant  upon  the  suit  of  Prall  vs.  Pcct  and 


Lsoostt      others;  and  Muller  vs.  Peet  and  others     In  the 


•#. 


Put  *  al.    latter  suits,  the  Peets  may  confess  judgment 

or  compromise,  and  make  a  collusive  defence* 
The  condition  is  therefore  protestative  as  to  the 
Peets,  and  null.    C.  C.  2029. 

2.  The  jury  submitted  to  the  court  a  mere 
question  of  law;  whether  the  suits  in  their  ac- 

•#     tual  state  barred  plaintiff's  recovery  or  not; 
this  should  have  been  unconditionally  decided. 

3.  The  Peets  cannot  oppose  toLeggett  as 
assignee  of  the  McDevitts,  the  danger  of  evic- 
tion, by  Prall  and  Muller,  because  they  knew 
that  danger  at  the  time  of  giving  the  bill  of 
exchange.    C.  C.  art.  2535. 

4.  The  Peets  cannot  avoid  the  contract  be- 
tween them  and  the  McDevitts,  however  frau- 
dulent.   C.  C.  art.  1969. 

5.  The  actions  brought  by  Prall  and  Muller, 
on  which  the  judgment  is  dependant,  are  pre- 
scribed.   C.  C.  art  1982. 

Porter,  J.  delivered  the  opinion  of  the 
court  This  action  is  brought  against  the 
defendants  as  drawers  of  a  bill  of  exchange 
en  J.  ft*  M.  Peet  of  New-York.    The  draft 

5 
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was  payable  to  R.&  B.  McDevitt,  whoendors*  Butem 
ed  it  to  the  plaintiff  The  petition  states,  thai 
the  firms  of  Peet  &  Co.  in  New-Orleans,  and  l*g©»tt 
J.  &  M .  Peet  of  New- Yew,  were  composed 
of  the  same  persons,  viz;  of  William  A.  Peet, 
James  A.  Peet  and  Munson  S.  Peet;  and 
this  sait  is  brought  against  them  all.  They 
are  alleged  to  be  absent  debtors,  and  an  at- 
tachment was  prayed  for,  and  granted  against 
their  property. 

The  bill  of  exchange  was  dated  the  30th  of 
March  1826;  and  payable  sixty  days  after 
sight;  acceptance  was  refused  by  the  drawees, 
J.  &  M.  Peet  There  is  no  allegation  of 
protest,  and  notice ;  but  the  petition  avers, 
that  by  reason  of  the  non-acceptance,  the 
plaintifis  have  become  liable  to  pay  the 
amount  of  the  draft 

The  attorney,  appointed  by  the  court  to  de- 
fend the  suit,  pleaded,  jirst,  that  no  property 
had  been  attached,  and  the  court  was  with- 
out jurisdiction ;  second,  the  general  issue ; 
and  third,  that  the  plaintiff  took  the  bill  after 
he  knew  it  had  been  dishonored,  and  with 
the  knowledge  that  it  was  given  without 
consideration  . 
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Bafttera  Dvtriet.     From  the  evidence  adduced  in  the  cause, 
^JO^s  *  it  appears  that  a  suit  was  commenced,  and  at 
i*sog>t*°   the  time  the  trial  was  pending  in  which  one 
p.et  *  a*.    William  T.  Prall  was  plaintiff,  and  Peet  & 
Co.  defendants.     In  that  suit  the  plaintiff 
charges  the  sale  made  to  the  defendants  by 
the  payee  of  the  note,  now  sued,  to  be  false, 
fraudulent  and  collusive,  and  he  prays  for  a 
rescission  of  it.    The  pendency  of  the  de- 
mand, and  the  uncertainty  of  its  termination, 
was  offered  as  an  objection  against  the  plain- 
tiff's recovery  in  the  present  action;  the  bill 
of  exchange,  on  which  it  is  instituted,  being 
given  in  payment  of  the  property  which  Prall 
was  endeavoring  to  recover. 

The  verdict  was  in  the  following  words: 
44  We  the  jury,  find  for  the  plaintiffa  verdict  of 
thirty-one  hundred  dollars,  with  interest  from 
judicial  demand;  but  we  find  that  William 
T.  Prall  commenced  suit  against  Wm.A. 
Peet  and  others,  in  this  court,  the  10th  of  Ju- 
ly, 1827.  If  said  suits  inlaw  prevent  the  re- 
covery by  the  plaintiff,  we  find  for  the 
defendant" 

On  this  verdict,  the  court  below  ordered 
as  follows.  "It  is  ordered  that  judgment  be 
entered  in  favour  of  the  plaintiff  upon  the 
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verdict  of  the  jury  for  thirty-one  hundred  dol-  sut*ra  DM**. 

J     J  J  Jfoy9 1880. 

lars  with  costs,  subject  to  this  condition,  viz:     \*r*^t 
that  if  the  suits  referred  to  in  the  verdict  of  the       E**BTT 
jury,  viz:  the  suits  of  Pratt  vs.  William  A. 
Peel  Sf  al  and  Mutter  vs.  Peet  Sp  al  now 
pending,  shall  be  determined  against  said 
Peet,  then  this  judgment  is  to  be  considered 
as  null  and  of  no  effect,  and  the  plaintiff,  Leg- 
gett,  in  that  case,  instead  of  Peet,  is  to  pay  die 
costs  of  the  suit    The  plaintiff  Leggett,  is  not 
to  have  the  benefit  of  this  judgment  before  die 
final  decision  of  the  suits  aforesaid.    This 
judgment  is  considered  within  the  equity  of 
article  2535  of  the  Civil  Code*     ' 

From  this  judgment  the  defendants  have 
taken  the  present  appeal.  The  phintiff  has 
moved  to  dismiss  it  on  the  ground  that  the 
defendants  by  their  acquiescence  in  the  judg- 
ment below,  have  deprived  themselves  of  the 
right  of  appealing ;  but  should  this  motion 

fail,  he  insists  there  is  no  error  in  the  de- 
creeof  the  district  court,  except  to  his  preju- 
dice. The  specification  of  this  error  is,  that 
die  Judge  has  made  the  recovery  of  the  plain- 
tiff conditional,  on  the  event  of  the  suit  pend- 
ing between  Pratt  Sf  Peet  Sg  Co.  when  it 
should  be  absolute. 
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Butern  District     The   acquiescence   in  the  judgment,   by 

s5vv"     which  the  defendants  have  lost  the  right  to  ap- 

lbogstt     pga^  jg  gupposed  to  result  from  their  having 

p«et  &  al.    t^en  out  of  the  clerk's  office,  and  procured 

to  be  served  on  the  attorney  of  the  plaintiff,  a 
copy  of  the  judgment  rendered  in  the  inferior 
court 

The  567th  article  of  the  Code  of  Practice 
provides,  that  the  party  against  whom  judg- 
ment has  been  rendered,  cannot  appeal  "if 
such  judgment  has  been  confessed  by  him,  or 
if  he  has  acquiesced  in  the  same  by  executing 
it  voluntarily/' 
The  defendant     We  &°  *ot  think  ^e  act  °f  d*e  defendants 
»7ftJ££  in  MrviD8  a  coPy  of  the  j^gment  on  the 
^^phlntiff,  U  plaintiff  such  an  execution  of  it,  as  deprives 
cu^of^t^M  them of  lhe  "8^  of apP6**-    The  act  should 
^oThSe*^  f°ii  **  une(lu*voc*'j to  authorize  a  presumption  of 

the  abandonment  of  so  important  a  righf. 

And  it  is  not  a  voluntary  execution  of  the 
judgment  in  this  case,  because  no  such  obli- 
gation was  imposed  on  the  defendants.  It  is 
different  from  the  case  of  the  party,  in  whose 
favour  judgment  is  given,  proceeding  to  exe- 
cute it  The  plaintiff  who  takes  the  necessa- 
ry measures  for  issuing  execution,  would 
perhaps  be  considered  as  coming  within  the 


LXMETT 
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article  of  the  Code  of  Practice, ,  because  he  Kuttm  dm** 
can  perform   no  other    act  of  voluntary 
execution. 

It  is  proved  that  the  plaintiff  in  this  case 
took  the  bill  from  the  payees  for  a  debt  they 
owed  to  him ;  but  it  is  also  proved  that  at  the 
time  the  trasfer  was  made,  they  were  in  pri- 
son in  New-York,  and  had  applied  for  the 
benefit  of  the  insolvent  laws  of  that  state* 
The  plaintiff  had  made  opposition  to  their 
demand,  and  charged  them  with  fraud,  tfpon 
which  they  proposed  to  assign  to  him  the  note 
now  sued  on,  if  he  would  withdraw  his  oppo- 
sition. He  did  so ;  the  note  was  transferred, 
and  the  endorsers  were  discharged. 

It  is  objected  .that  this  transaction  was  null 
and  void  by  the  laws  of  New- York,  and  tbftt 
no  right  could  be  acquired  under  it  The 
plaintiff  insists  that  it  is  a  matter  entirely  be- 
tween him  and  the  endorsers;  that  the  maker 
of  the  note  has  nothing  to  dp  with  it  Of  this 
opinion  was  the  Judge  of  the  court  of  the  first 
instance,  and  so  charged  the  jury.  The 
defendants  excepted. 

If  the  act  of  withdrawing  the  accusation  of 
fraud,  in  consequence  of  receiving  the  note 
now  sued  on,  was  a  relative  nullity,  the  Judge 
vol.1.  38 
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a*,!*.  belowdidnoterr,butif  it  was  an  absolute  nulli- 

^^2?k    ty,  he  did  err.  Because  the  plaintiff  must  make 

LM«tr*     out  his  title  to  the  instrument  sued  on,  and  if 

y»ET  it  ai».    ^e  contract  by  which  he  acquired  it  was 

»•  pi«ntff  mji  ^j  voi<j;  \t  can  produce  no  effect 

newt  make  out 

to  tWa  to  the  in.  wbateTOr. 

ftroment  sued  on  m 

«nd  if  the  eon-     jrrom  an  examination  of  the  adjudged  cases 

tract  by  which  he  *      w 

J3Tind  toiTh  ™  **  State  of  New- York,  where  the  transac- 

x/wiuuTor tio11  to015  piace» it  appears»  *at  *e  c°urts  °f 

lhat  state,  consider  all  agreements,  such  as 
dial  proved  in  this  instance,  void  ab  initio. 
In  the  case  of  Wiggins  vs.  Bush,  the  note 
had  passed  into  the  hands  of  a  third  person ; 
but  the  defence  was  sustained,  and  the  case 
did  not  require  a  positive  opinion  whether  the 
obligation  was  void  or  voidable.    The  rea- 
soning of  die  court  oh  the  subject  matter,  and 
in  reference  to  previous  decisions,  leaves  no 
doubt  in  our  minds  of  the  legal  character  of 
the  transaction  there.    Were  we,  however,  to 
admit,  that  the  laws  or  jurisprudenc  of  New- 
York  have  not  been  sufficiently  shown  to  ena- 
ble us  to  pronounce  positively  on  the  ques- 
tion, the  case  of  the  plaintiff  would  not  be 
strengthened.    We  should  then  be  obliged 
to  have  recourse  to  our  own  laws,  and  in  this 
Mate  there  can  be  no  doubt  such  a  contract 
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is  void.    The  1887th  article  of  our  Code  de-  Swum  District 

•  Mvy*  3LB80* 

clares ,  that  an  obligation  with  an  unlawful  k^>ts^ 
cause,  can  have  no  effect.  The  1889th  arti-  L""TT 
de  says,  the  cause  is  illicit  when  it  is  for*  **"  A*' 
bidden  by  law,  or  contra  bonos  mores.  We 
have  already  expressed  our  opinion  of  agree* 
ments,  such  as  this,  in  the  case  of  Perry  vs. 
FrUoL  In  England  and  our  sister  states,  the 
protection  afforded  by  the  law  merchant  to 
the  innocent  endorsees  of  negotiable  paper, 
does  not  extend  to  instruments  which  are  null 
and  void.  But  this  case  is  free  from  any  con- 
sideration of  this  kind.  The  note  was  en- 
dorsed long  after  it  came  due.  Hie  obliga- 
tion of  the  holder  to  prove  that  the  rights  of  the 
transfer  are  vested  in  him,  is  totally  in* 
dependant  of  the  commercial  law;  Uuntfl 
he  does  so,  he  establishes  no  right  in  himself 
and  he  cannot  do  so  by  a  void  contract/  be- 
cause such  a  contract  produces  no  effect  % 
John. Reports, 386, 4IftuZ410, 9  Ibid 390, 
12  lb.  306.  La.  Code  1887, 1889, 6  Mart 
*.*.2r7t3ik205. 

In  the  state  of  New- York,  there  are  two 
statutes  in  regard  to  persons  unable  or  un- 
willing to  pay  their  debts;  one  is  entitled 
^an  act  for  the  relief  of  debtors,  with  respeot 


IiBOGSTT 
•I 

Put  It  AX.. 
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Muum  DWtnct.  to  the  imprisonment  of  their  persons:"  the 

May,  1830.  .     • 

other,  "an  act  for  giving  relief  in  cases  of  in- 
solvency." The  counsel  for  the  plaintiff  has 
referred  us  to  several  sections  of  the  former 
law,  and  argued  from  them,  that  as  the  ces- 
sion made  by  die  debtor  in  confinement,  was 
only  for  the  benefit  of  the  creditors  who  had 
charged  him  in  execution,  there  was  nothing 
immoral  nor  contrary  to  the  policy  of  the 
law,  in  any  creditor  entering  into  terms  with 
die  pesson  whom  he  had  caused  to  be  impri- 
soned. It  is  not  necessary  for  us  to  say,  whe- 
ther the  construction  which  the  counsel  has 
given  to  the  statute  be  or  be  not  correct  For 
die  evidence  shows  that  the  endorsers  of  the 
note  had  applied  for  the  benefit  of  the  act  far 
insolvents.  And  in  looking  into  it,  we  find 
it  contains  the  provisions  which  are  common 
to  laws  of  this  description,  and  that  any  stipu- 
lation of  a  creditor  to  withdraw  a  charge  of 
fraud  against  the  debtor,  would  be  a  violation 
of  its  policy,  fraudulent,  and  void.  The  ninth 
section  of  this  act,  provides  for  the  case  of 
persons  in  custody,  and  points  out  the  man- 
ner a  cession  of  their  estate  shall  be  made. 
Laws  of  New-York,  vol  1, 348, 460. 

Objections  have  been  made  to  the  enquiry 
into  the  consideration  of  the  endorsement, 
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because  it  was  not  specially  pleaded ;  and  it  Eastern  District, 
was  also  urged,  that  the  record  should  have        "*' 


been  produced  of  the  application  of  the  en-  L"^J«TT 
dorsers,  for  the  benefit  of  the  insolvent  law.  Pm*  *  AL' 
The  contract  under  which  the  plaintiff  claims 
may  perhaps  be  shown  to  be  void,  under  the 
general  issue,  and  the  corrupt  agreement  in 
this  case  being  matter  en  pais,  it  is  questiona- 
ble whether  it  was  necessary  to  produce  the 
record  to  which  it  referred.  The  deposition 
of  a  witness,  who  proved  the  facts,  was  taken 
some  time  before  the  trial,  and  subject  to  all 


legal  exceptions.    But  when  the  case  was  be-  .  J****  ao  °^ 

o  r  kction   m  mad* 

fore  the  jury,  no  objection  was  made  to  the  j£2J£A  j£ 


testimony  by  which  the  same  matters  were  JjJJSSiJj^ 
established.  The  case  therefore  must  be  de-  jj™  i,§  •** 
cided  on  the  leggl  effect  of  the  evidence  given. 

We  think  the  contract,  under  which  the 

m 

plaintiff  claims  to  stand  in  the  right  of  the 
payees  of  the  note,  void,  and  that  he  cannot 
maintain  an  action  on  it 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district*  court 
be  annulled,  avoided  and  reversed,  and  that 
there  be  judgment  for  defendants  with  costs 
in  both  courts* 
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EtsUrn  District. 
May,  1880. 
^V*^,  8JLUL  m.  HI8  CREDITOR?. 

S*UIt 

v$9  The  sale  of  stocky  by  the  syndics  of  an  insolvent 

Hm.Cbbmto&s  wno  was  bound  to  return  it,  changes  the  nature  of 

his  obligation  into  one  for  the  payment  of  money, 
pnts  the  parties  in  the  precise  situation  of  creditor 
and  debtor,  and  gives  rise  to  compensation. 

Appeal  from  the  court  of  the  first  district. 

The  Bank  of  Orleans,  filed  their  opposition 
to  the  tableau  of  the  insolvent,  and  contended 
that  from  the  sum  of  seven  thousand  six  hun- 
dred and  seventy-two  dollars  and  twenty -five 
cents,  allowed  to  the  estate  of  Morgan,  there 
ought  to  be  deducted  six  thousand  eight  hun- 
dred dollars,  being  the  amount  which  was  to  be 
paid  to  Astor,  of  New- York,  by  the  syndics  of 
Saul,  on  an  accommodation  note  of  Morgan's 
endorsed  by  Saul,  and  for  which  no  considera- 
tion had  been  received. 

It  appeared,  that  the  amount  for  which  the 
syndics  of  Morgan  had  been  placed  on  the 
tableau/  was  produced  from  the  sale  of  stock 
>  belonging  to  Morgan,  which  remained  in  the 
possession  of  Saul  at  the  time  of  his  failure,  and 
was  sold  by  his  syndics  as  part  of  his  estate; 
The  only  question  in  the  case  was.  whether  the 
syndics  of  Saul  had  a  right  to  retain  the  pro- 
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oeeds  of  the  stock,  on  account  of  the  payment  Ewt«rn  District. 

,r  .....     «.     A  ,  May  ,\SW. 

and  liability  to  Astor.  v^v-^/ 

The  court  below  sustained  the  opposition,         8a|7L 
and  the  syndics  of  Morgan  appealed.  Hia  Cmmtom 

Eustis,  for  appellant. 

Pierce  and  Slidell,  for  appellee. 

Mathews,  J.  delivered  the  opinion  of  the 

court    The  present  opposition  to  the  claim 

of  Morgan's  s/ndics,  involves  a  question  of 

compensation  or  set-off.    By  a  decision  of 

this  court,  found  in  7  Mart  Rep.  n.  &  p.  601, 

it  was  settled,  that  the  syndics  of  Morgan's 

estate  had  a  right  to  recover  from  the  estate 

of  Saul,  a  certain  amount  of  stock  of  the  Bank 

of  Orleans,  which  was  intended  to  have  been 

given  by  Saul  to  Morgan  in  exchange  for  a 

similar  amount  transferred  from  the  latter  to 

the  former,  but  not  having  been  delivered  to 

Morgan,  remained  as  a  part  of  Saul's  estate 

at  the  time  of  his  failure,and  as  suchy  was  sold 

by  his  syndics.    It  is  not  contended  that  this 

sale  was  illegal,  but  that  the  price  for  which 

it  was  sold  is  due  to  Morgan's  estate.    It 

seems,  from  the  opposition  now  filed  on  the 

part  of  the  Bank  of  Orleans,  that  a  sum  of 

seven  thousand  six  hundred  and  seventy-two 

dollars  and  twenty-five  cents  was  allowed  to 
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EMtem  District,  the  estate  of  B.  Morgan,  from  which  the  in- 

Afay   1830 

v^v^m/      tervening  party  claims  a  deduction  to  the 
8£h        amount  of  six  thousand  eight  hundred  dollars, 

Hi.  Credito*.  being  ft  gum  pajd  or  t0  ^  paid  by  Saupg  gyn_ 

dies,  on  account  of  his  endorsement  on  an  ac- 

commodation  note  of  Morgan's,  held  by  John 

The  »de  of  (jtock  j.  Astor,  &c    By  the  sale  of  the  stock,  the 

by  the  syndics  of  *  j  » 

aniuoiv^t  who  ^^g  0f  gaui  became  debtor  to  that  of  Mor- 

was  bound  to  re-     . 

t»?tiM*^mof  8an ^or *** P"C^ '  an(* by tbe P?yment of Mor- 

to    one*afornthe  g*11'8  debt>  his  *****  is  debt0r  to  Saul'S,/WO 

Mjsputl  the  ^r-  totto-  This  appears  to  us  to  make  a  case  in 
sXe?ion\?cradU  which  compensation  legally  takes  place.  The 
and  ^tes  me°to  wta  of  ^e  stock  by  the  syndics  of  Saul's 
compensation,     g^^  changed  the  nature  of  the  obligation  to 

return  the  thing  into  one  for  the  payment  of 
money,  and  puts  the  parties  in  the  precise 
situation  of  creditor  and  debtor. 

It  is,  therefore,  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 


SBJFF  w.  UfSURJLyCE  COMPJUfY. 

The  insurers  are  liable  for  all  the  labour  and  ex- 
pense attendant  upon  an  accident  which  forces  the 
vessel  back  into  port,  but  not  for  a  claim  for  com- 
mission on  the  whole  amount  of  the  cargo. 


r 
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Appeal  from  the  parish  court  for  the  parish  Eastern  District 
and  city  of  New-Orleans.  Jrv~w' 

flHiwr 

The  brig  Mechanic,  insured  by  thedefen-  m,,.^^^ 
dants  on  a  voyage  from  New-Orleans  to  Phila- 
delphia, sustained  an  injury  in  descending  the  ri- 
ver Mississippi,  and  was  towed  back  to  the  city 
to  be  repaired.  A  genera  average  was  made 
up  in  which  a  commission  of  two  and  a  half  per 
cent,  was  charged  on  the  amount  of  the  cargo 
shipped  by  the  plaintiff,  and  to  recover  winch, 
(the  defendants  having  refused  payment)  the 
present  action  was  brought. 

Lewis,  a  witness  for  the  plaintiff,  deposed  that 
he  had  been  a  merchant  for  thirty  years,  and  dur- 
ing that  time  had  made  up  between  three  and 
four  hundred  generaUverages.  That  itwa3 
his  constant  custom  to  charge  two  and  a  half  per 
cent  on  the  whole  amount  of  the  cargo,  in  cases 
similar  to  the  present.  That  he  had  known  that 
charge  paid  in  many  instances  by  an  insurance 
company  in  New-Orleans,  of  which  he  had 
been  the  secretary,  and  that  the  same  charge 
had  been  allowed  and  paid  in  London  and  in 
New- York.  Several  other  witnesses  testified 
that  the  charge  was  a  customary  one,  and  bad 
been  allowed  and  paid  by  different  Insurance 
offices  in  the  United  States;  The  defendants 
vou  i.  99 
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jEatteni  Diatrict.  introduced  one  witness  only,  who  stated  that 

l^rv-w      ^  bad  been  a  merchapt  for  twenty-five  years, 

*****       and  had  never  known  a  charge  like  the  present 

Mu.  Ix*  C#*f.  ma(je  in  the  United  States,  and  further,  that  be 

was  acquainted  with  the  custom  in  Great  Britain, 
and  that  payment  of  such  a  charge  had  been 
invariably  refused  by  the  offices  in  London  and 
Liverpool*  There  was  judgment  for  the 
defendants  and  the  plaintiff  appealed. 

Pifrw,  for  appellant 

The  judgment  of  the  court  below  is  against 
the  evidence  and  the  law. 

Morse,  for  appellee. 

Mathews  J.  delivered  the  opinion  of  the 
court  This  suit  is  brought  in  consequence 
of  the  Insurance  Company  having  refused  to 
pay  to  the  plaintiff  an  item  in  an  account  of 
general  average,  by  which  they  were  charged 
a  commission  of  two  and  a  half  per  cent,  on 
the  cargo  of  the  brig  Mechanic,  insured 
from  New-Orleans  to  Philadelphia.  The 
judgment  of  the  court  below  is  in  favour  of 
the  defendants,  from  which  the  plaintiff 
appealed. 

It  appears  from  the  evidence  of  the  case 
that  the  vessel  and  cargo  were  both  insured 
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She  suffered  an  injury  in  descending  the  river  Butwrn  atari* 
Mississippi,  and  it  became  necessary  to  tow     5WT" 
her  back  to  the  port  again  to  be  repaired*       8^f 
All  the  charges  for  expenses  actually  incurred  ************ 
and  services  performed  in  towing  the  brig 
from  the  place  where  the  accident  happened 
to  New-Orleans;  landing  and  ratowingcar- 
go;  in  storing  it  when  takdn  from  the  vessel 
&a  were  admitted  by  the  defendants  as  cor- 
rect, and  payment  was  offered,  with  the  ex- 
ception of  the  commission  charged  on  the  ^ 
whole  value  of  the  carga 

The  plaintiff  insists  that  he  has  a  right  to 
claim  and  recover  this  commission,  according 
to  a  general  custom  of  merchants  in  rela- 
tion to  goods  placed  in  a  situation  similar  to 
that,  in  which  the  cargo  of  the  Mechanic  was 
found  after  her  return  &c 

No  adjudged  case,  or  commentary  on  the 
law  merchant,  has  been  adduced,  showing  die 
existence  of  such  a  custom)  but  an  attempt  is 
made  in  the  present  case  to  prove  its  exis- 
tence by  the  testimony  of  factors  and  brokers, 
and  officers  or  agents  of  Insurance  Compa- 
nies, and  other  persons  in  several  states  of  the 
Union*  This  testimony  is  contradictory,  and 
does  not  establish  a  general  average  or 
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Eastern  District,  torn  in  relation  to  the  plaintiff's  claim.    Bis 

.May,  1880.  * 

nght  to  recover,  must  therfore,  depend  on  a 


*™r*  contract  either  express  or  implied  on«ccount 
Un.  brt.  coxy.  0f  services  rendered,  or  risque  and  responsi- 
bility. But  it  is  not  supported  in  either  of 
these  ways.  Over  and  above  the  commission 
claimed,  full  wagesseemed  to  have  been  charg- 
ed for  unloading  and  re-loading  the  vessel;  also, 
expenses  for  storage,  cooperageand  every  item 
of  expense  that  can  possibly  be  imagined. 
On  account  of  services,  then  the  commissoa 
cannot  be  justly  allowed.  And  it  is  equally 
inadmissible  on  the  score  of  risque  or  respon- 
sibility, for  the  vessel  and  cargo  remained  at 
the  risque  of  the  insurers  from  the  time  she 
was  first  laden,  until  the  completion  of  the 
voyage,  insured  according  to  the  terms  of 
the  policy.  They  were  the  persons  princi- 
pally concerned  in  the  safety  of  the  brig  and 
cargo,  whose  interest  was  to  be  secured  by 
are  liable  for  all  all  the  labour  and  expense  which  became  ne- 

the  labor  and  air _       . 

paw*  attendant  cessary  after  the  occurrence  of  the  accident 

upon  an  accident      ,  .  ,    -         .    .  _ 

which  foraaa  the  wnicn  forced  the  vessel  again  into  port;  and 

Taaiel  back  into  c      ,  .  r 

port,  but  not  for  tortnese  they  are  justly  responsible,  but  not 

a  claim  for  com-  *•■_!•  .. 

miaaion  on  ~tne  for  the  claim  of  a  commission  on  the  whole 

whole  amount  of  r 

ha  cargo.         amount  of  cargo.    This  claim  has  no  just  or 

reasonable  grounds  of  support 


V 
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It  is  therefore    ordered,   adjudged    and  Batter* District. 

**  "  May'>  1680. 

decreed,  that  the  judgment  of  the  parish  court     v#w 
be  affirmed  with  costs.  s^*r 


BACK  vs.  MBEKS. 


With  the  knowledge  of  redhibitory  vices  in.  a 
•lave,  the  attempt  to  impose  him  on  another  as  free 
from  them  is  fraudulent. 

A  defendant  is  liable  under  his  warranty,  whether 
the  redhibitory  defects  be  known  to  him  or  not. 

Appeal  from  the  parish  court  for  the  parish 
and  city  of  New-Orleans. 

This  was  a  redhibitory  action  to  rescind 
the  sale  of  a  slave. 

'  It  appeared  from  the  testimony  that  the  *lave 
was  sold  to  the  defendant  without  warranty  against 
any  vice,  malady  or  defect,  and  that  the  defen- 
dant afterwards  sold  him  to  the  plaintiff,  war- 
ranted free  from  the  vices  prescribed  by  law. 
It  further  appeared,  that  the  slave  was  in  the 
habit  of  running  away,  both  prior  and  subse- 
quent to  the  sale  to  the  plaintiff.  There  was 
judgment  for  the  plaintiff?  and  the  defendant 
appealed. 

Eustis,  for  appellant. — Canon,  tot  appellee. 

Mathews,  J.  delivered  the  opinion  of  the 
court    This  is  a  redhibitory  action  in  which 


Back 
Mkaxi. 
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BMtffii  ft*!*  the  plaintiff  claims  the  recission  of  a  sale 

made  to  him  by  the  defendant  of  a  certain 
slave  named  Andrew,  and  restitution  of  the 
price  on  account  of  the  vice  of  running  away, 
as  alleged  in  the  petition.  The  judgment  of 
the  court  below,  is  in  favour  of  the  former, 
from  which  the  latter  appealed. 

The  only  question  in  the  case  is  one  of  fact, 
i.e. whether  the  testimony  establishes  the 
existence  of  the  vice  as  alleged  ? 

This  slave  was  sold  as  a  runaway  and  a 
thief,  to  die  person  who  sold  him  to  the  defen- 
dant And  in  the  sale  to  the  latter,  his  ven- 
dor refused  to  warrant  against  any  vices ,  mal- 
adies or  defects  whatever. 

Notwithstandingthesecircumstances,which 

__      may  be  presumed  to  have  been  known  by  the 

i«!f6  of  redhibi-  defendant,  he  sold  the  slave  in  question  to  the 

lory  Tieet  mi  * 

«toe  the  attempt  plaintiff  with  full  warranty    With  this  knowl- 

to  impose  him  on  J 

•■other  m  free  edge  of  his  vices,  the  attempt  to  impose  him 
fraudulent.  '      on  another  as  free  from  them,  was  fraudulent. 

The  testimony  of  the  keeper  of  the  police 
jail,  shows  this  slave  was  frequently  confined 
as  a  runaway,  whilst  in  the  possession  of  two 
distinct  proprietors,  who  owned  him  previous 
to  the  defendant,  and  that  he  was  confined 
since  by  the  plaintiff,  amongst  the  slaves  who 


With  the  know- 
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work  in  chains.    The  whole  evidence  of  the  Eastern  DhtrfcL 

May>  1SSQ. 

cause  taken  together,  leaves  no  doubt  on  our  «^vws 
minds  of  the  existence  of  the  redhibitory  vice,  B*°* 
as  alleged  in  the  petition,  and  of  its  being  bsw 
known  by  the  vendor  at  the  time  of  sale.  But  li^bi^^uTto 
whether  thus  known  or  not,  the  plaintiff  must  w^wdWbttit 
succeed  in  his  action,  as  the  defendant  is  {^ow^oUmw 
answerable  under  his  warranty.  **u 

« 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  die  judgment  of  the  parish  court 
be  affirmed  with  costs* 


HITCHCOCK  vi.  HARRIS. 

Evidence  of  the  receipt  of  a  sum  of  money  for  a 
slave,  and  a  promise  to  warrant  the  title,  is  sufficient 
evidence  of  a  sale,  and  a  document  which  cpntains 
evidence  of  these  two  facts,  is  a  bill  of  sale,  and  ad- 
missible evidence. 

Whether  parol  evidence  can  be  received  t>f  a  pro- 
mise to  warrant  the  soundness  of  a  slave?    Quare? 

Appeal  from  the  court  of  the  first  district. 

This  suit  was  brought  to  recover  back  the 
price  of  two  slaves,  purchased  with  twelve 
others,  by  the  plaintiff  from  the  defendant,  and 
which  the  petition  alleged  were  unsound  at  the 
time  of  the  sale,  to  the  knowledge  of  the  defen- 
dant.   The  general  issue  was  pleaded,  and  on 


1 


Hitchcock 
vs. 
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Eutero  District  the  trial  offbc  cause  the  plaintiff  offered  in  evi- 

May,  1880. 

dence,  as  a  sale  of  the  slaves,  a  receipt  of  the 
defendant  for  the  price,  and  containing  a  pro- 
mise to  warrant  and  defend  the  title,  and  offer- 
ed a  witness  to  prove  the  band  writing  of  the 
defendant.  To  the  introduction  of  this  instru- 
ment Ac  counsel  for  the  defendant  objected,  on 
the  ground  that  it  had  not  the  form  or  requi- 
sites of  a  sale,  and  that  parol  evidence  of  the 
defendant's  hand  writing  could  not  be  received* 
The  objection  was  overruled,  and  the  witness, 
on  being  sworn,  testified,  that  he  presented  the 
receipt  to  the  defendant,  who  acknowledged 
his  signature,  and  said  that  he  had  warranted  the 
negroes  therein  mentioned  to  be  sound,  and 
they  were  so. . ;;-;      *  *  \ 

There  was  jyjjgpient  for  the  plaintiff  and 
the  defendant  appealed* 

Grymcs  and  Mc Caleb,  for  appellant,  con- 
tended: 

1.  The  bill  of  exceptions  was  well  taken,  at 
least  in  part,  the  judge  most  assuredly  erred  in 
permitting  parol  evidence  to  prove  that  defen- 
dant confessed  he  had  warranted  the  slaves  to 
be  sound,  when  the  written  instrument  shows 
that  he  warranted  the  title  only.    3  Starkie, 
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1007,  note  1;  1  Carolina  Lair  Repository  263;  Etstem  Dbtrfat, 
l^Murphy,  426,  5^2°- 

2.  Even  admitting  that  parol  evidence  could  HlTC£coc* 
be  received,  yet  the  court  erred  in  not  taking  *AmM* 
the  whole  admission  together  and  undivided. 
The  witness  deposed,  viz:  "Defendant  said  he 
warranted  the  negroes  in  said  document  to  be 
sound,  and  they  were  so.  The  admission  that 
proved  the  warranty  as  to  soundness,  proved 
the  soundness  itself, 

Eustis,  for  appellee. 

Martin,  J.  delivered  the  opinion  of  the 
court.  The  plaintiff* seeks  to  recover  the 
price  of  two  slaves,  sold  to  him  by  the  defen* 
dant,  and  damages,  on  an  allegation,  that 
at  the  time  of  the  sales  they  Were,  in  the 
knowledge  of  the  defendant,  absolutely  un- 
sound, and  of  no  value;  laboring  under  a 
pulmonary  disease/  from  which  they  since 
died.    The  general  issue  was  pleaded.  The 

plaintiff  had  judgment  and  the  defendant 
appealed. 

His  counsel  has  called  our  attention  to  a 
bill  of  exceptions  taken  to  the  opinion  of  the 
court,  who  admitted  in  evidence  an  instru- 
ment of  writing,  offered  as  a  bill  of  sale,  and 
vol.  i.  40 
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District  received  parol  proof  of  the  defendant's  band 

Jtfoy.  IBM.  .,.  r  r 

writing. 


Bitoxcocs        The  document  objected  to,  was  a  mere 
Ha*m*      receipt  of  the  price  of  the  slaves,  conclud- 
ing with  a  promise  to  warrant  and  defend 
the  title. 
Into*  of  a*      ^  i8  vcrr  clear  that  evidence  of  the  re- 

loooipt  of  a  Mm  * 

of  moM7  for  a  ceipt  of  a  sum  of  money  for  a  slave,  and  the 

slave,  and  a  pro*         r   ,  .  . 

bum  to  warrant  promise  to  warrant  the  title  to  him,  is  a  suf- 

tho  titlo,  ii  snffi-  r  *     • 

oknt  o^idonco  of  ficlent  evidenceof  a  sale,  and  that  the  docu- 

a  salo,  and  a  do- 

emont  which    ment  which  contains  evidence  of  these  two 

contains     on* 

£°?  of  **!?.  facts,  is  a  bill  of  sale,  and  in  the  present  case 

two  facts,  is  a  bill 

•^•^*"j*j£-  the  court  did  not  err  in  receiving  the  paper 

in  evidence,  nor  in  admitting  testimonial 
proof  of  the  signature  of  the  vendor*  3 
Mttrtin^  n.  s.  336. 

On  the  merits,  the  evidence  was  partly 
oral  and  partly  written,  and,  as  is  often  the 
case,  somewhat  contradictory,  and  we  are 
enable  to  say  the  inferior  judge  erred  in 

* 

the  conclusion  to  which  he  arrived 

The  appellant's  counsel  has,  however, 

ovidoBco  oaTbo  complained  that  parol  evidence  was  receiv- 

niso'to  wanaat  e(*  of  a  promise  to  warrant  the  soundness  of 

adw^Qpart  th*  Blave8:  this  evidence  however  was  re- 

ceived  without  any  objection  on  his  part 

A  charge  of  forty  dollars  for  medical  at- 
tendance is  also  said  to  be  improperly  al» 
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lowed,  and  it  is  said  the  doctor  deposed  he  But«rn  Dbtri*. 
made  no  charge  for  these  services.    The 


testimony  shows,  the  doctor  said  he  made  B***^00* 
no  particular  charge  for  these  two  slaves, 
having  attended  them  with  others  of  the 
plaintiff — but  he  added,  had  he  made  a  par- 
ticular charge,  he  would  have  asked  forty 
dollars  for  them.  We  conclude  the  judge 
did  not  err  in  taking  it  for  granted  that  the 
plaintiff  was  charged  for  these  negroes  on 
the  general  bill  he  paid  for  his  negroest 
including  these. 

It  is  therefore  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 


WILLIAMS  vs.  BETBAjrr.  '  '  1  u  775] 


The  plea  of  res  j*dicatay  like  that  of  prescription, 
may  be  plead  at  any  stage  of  the  cause* 

In  a  suit  for  holding  over  after  the  expiration  of  a 
lease,  an  offer  of  possession  must  be  specially  pleaded. 

The  deposition  of  a  witness  taken  ox^a  former  trial 
for  a  previous  year's  rent,  is  proper  evidence  on  a  trial 
between  the  same  parties  for  the  rent  of  a  subsequent 
fear. 

This  was  an  action  for  rent,  and  damages 
done  to  the  premises  leased    After  the  jury 


1L  316 
1  49  1018 
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imm  District,  had  been  sworn,  the  defendant  plead  res  judu 
ity%       '   cata  to  that  part  of  the  petition  winch  claimed 


WsbfttAM*  damages.  To  the  admission  of  this  plea,  the 
plaintiff  objected,  on  the  ground,  that  being  in 
the  nature  of  payment  for  damages,  it  was  pre- 
sented too  late. 

The  plaintiff  having  made  an  ineffectual  at* 
tempt  to  procpre  the  attendance  of  two  witnes- 
ses, Vaughn  and  Cooney,  offered  to  read  their 
depositions  taken  down  by  the  clerk  upon  the 
same  contract  now  sued  upon,  and  contained 
in  the  record  of  the  suit,  which  the  defendant 
introduced  as  res  judicata.  The  defendant  ob- 
jected to  their  depositions  being  read,  on  the 
ground  that  they  had  not  been  taken  in  the  pre- 
sent action.  There  was  a  verdict  and  judg- 
ment for  the  defendant,  and  the  plaintiff  ap- 
pealed 

Watts t  for  appellant 

1.  The  plea  of  res  judicata  came  too  late;  it 
changed  the  issue  and  the  cause  was  on  triaL 

2.  The  evidence  of  Vaughn  and  Cooney 
was  improperly  rejected. 

3.  The  evidence  of  offer  of  possession  was 
improperiy|admitted. 

jtndretDSi  contra. 


Mmy%  1880. 


OF  THE  STATS  OF  LOUISIANA.  317 

Re*  Judicata  is  a  peremptory  exception,  &*#*  j****. 
founded  in  law,  and  can  be  plead  at  any  stage 
of  the  cause.  C.  P.  345,  346.  -Wim-iam 

Martin,  J.  delivered  the  opinion  of  The 
court  This  is  an  action  on  a  written  lease 
for  rent  and  dilapidation.  The  defendant 
craved  oyer  and  time  to  plead.  After  oyer, 
but  before  an  answer  was  filed,  a  jury  was 

impanneled,  and  the  plea  of  res  judicata  to 

« 

the  dilapidation  was  filed.  The  defendants 
had  averdictand  judgment,  and  the  plaintiff 
appealed. 

His  counsel  has  urged  that  the  plea  ought 
not  to  have  been  received!  improper  evi- 
dence was  received  and  properly  rejected. 
The  judge  gave  an  erroneous  charge,  and 
judgment  ought  to  have  been  given  for  the 
rent 

It  has  been  urged  that  the  plea  came  too 
late,  as  the  cause  was  on  trial,  and  tyf  issue 
was  thereby  changed.  Code  of  Practice, 
419,  420. 

The  appellee's  counsel  has  urged  that 
the  plea  of  res  judicata  is  a  peremptory  ex- 
ception, founded  on  law,  and  is  pleadable 
at  any  time.  lb.  345,  346. 
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c  Mum  Dtatriet     The  articles  of  the  Code  relied  on  by  the 
sj^'     appellant's  counsel,  provides  that  the  peti- 
WiLitAKt     tion  and  answer  may  be  amended  after  is- 
BkTMAirT.     8U% joined  on  leave;  provided  the  plaintiff's 
amendments  does  not  alter  the  substance  of 
the  demand,  and  the  defendant's  amend- 
ment is  subjected  to  the  same  rule;  and  he 
may  add  new  exceptions,  not  of  the  dilatory 
kind. 

The  articles  filed  by  the  appellee's  coun- 
sel, provide,  that  peremptory  exceptions, 
founded  on  matter  of  law,  may  be  pleaded 
in  every  stage  of  the  action  previous  to  the 
definitive  judgment;  and  such  exceptions 
are  said  to  be  these,  which,  without  going 
into  the  merits  of  the  cause,  show  that  the 
plaintiff  cannot  maintain  his  action,  be- 
cause it  b  either  prescribed,  or  destrbyed, 
or  extinguished. 
T.    .  The  exception  of  r*t  juc&Vfeta,  like  that  of 

}*iuatap  iik»    prescription,  is  one  which  does  not  go  into 

twit  of  pfOMCtij^ 

t«M,  my  b#    the  merits  of  the  cause,  but  shows  that  the 

pUftd    at   aajr 

•tot*   of  tkt    plaintiff  cannot  maintain  his  action,  because 

it  is  destroyed  or  extinguished  by  a  judg- 
ment Such  an  exception  is  timely  at  any 
stage  of  the  action  before  definitive  judg- 
ment, and  may  therefore  be  pleaded  after  the 
trial  has  begun.    It  is  no  objection  to  it, 


1 
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that  it  changes  the  nature  of  the  defence,  £•*•»:  District 
because  suck  an  objection  lies  only  to  ex* 


ceptions  on  matters  of  fact,  not  to  those,  on 

matters  of  law.  .  »»tka»y. 

II.  Evidence  was  given  of  an  offer  of  sur- 
rendering possession,  and  the  appellant 
complains  that  this  was  improperly  permit- 
ted, as  perfectly  foreign  to  the  issup,  .which 
was  res  judicata  vd  nan. 

The  appellee's  counsel  has  replied  the    i*  *  «*  ** 
evidence  was  proper,  as  the  plaintiflfclaim-  *•*  **• 
ed  damages  for  the  defendant's   holding,  *****  of - 
even  after  the  expiration  of  the  lease*  «ptdaiiy  pw%4«4 

As  the  defendant  did  not  plead  such  an 
offer,  without  the  plaintiff  was  prepared  to 
contradict  it*  the  evidence  was  improperly  t 
admitted.  # 

HX  Vaughn  being  out ,  of  the  state,  and 
process  of  attachment  against  Cooney  having 
beta  issued  (on  his  failing  to  attend  on  a  sub* 
p<Bna)  without  success,  this  testimony  taken 
down  in  the  suit  between  the  same  parties, 
(in  which  the  judgment  relied  on  in  die  plea 
if  res  judicata  was  given,)  was  rejected 

The  appellant's  counsel  has  referred  us  to 
the  testimony  of  these  witnesses,  which  comes 
up  with  the  record,  and  contended  it  was 
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Bmuhi  Dteriet.  properly  rejected,  as  thoy  relate  to  the  plain* 
y^Y*tU  tiff's  demand  for  the  first  year's  rent  of  the 
W|^AM    premises. 

*******  In  a  suit  for  holding  over  at  the  expiration 
J^wSmmiZ  6^e lease,  rent  an^  dilapidation,  many  facts 
trii°for\fpr^  are  proper  evidence,  which  were  proven  on 
2"i*S?  %P  *e  c,aim  of  the  irst  year's  rent  The  testi- 
blu^T  VhST1  ^ony  was  Pven  *n  *be  presence  of  both  par- 
J^J^fTw^  ties,  each  had  the  opportunity  of  cross  exami- 
mimktj+r*      nation.    We  think  the  testimony  ought  to 

have  been  admitted.  This  case  does  not  dif- 
fer from  that  ofHenncn  vs.  Monroe,  which 
was  for  contribution,  on  a  general  average,  for 
books  of  the  plaintiff's  in  the  defendant's  ves- 
sel; in  which  testimony  in  a  former  suit  be- 
tween the  same  parties  for  injury  to  the  plain- 
tiff's books,  through  the  defendant's  neglect 
was  admitted. 

IV.  We  have  not  examined  the  judge's 
charge;  the  appellee's  counsel  having  shown 
that  it  was  made  contrary  to  the  wishes  of 
his  client,  who  alone  excepted  to  if* 

V.  As  the  conclusion  we  have  come  to,  on 
the  third  point  renders  it  necessary  to  remand 
the  case,  w6  have  not  examined  whether  judg- 
ment ought  to  have  been  given  for  the  second 
year's  rent. 
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It  is  therefere  ordered,  adjudged  and  de-  Bastem  fittm* 

J      °  May$lSZO, 

creed,  that  the  judgment  of  the  district  court 
be  annulled,avoided  and  reversed,  the  verdict 
set  aside  and  the  case  remanded  for  a  new 
trial,  with  directions  to  the  judge  to  reject 
evidence  of  the  offer  of  surrender  of  posses- 
sion, and  to  admit  the  testimony  of  Vaughan 
and  Cooney,  the  appellee  paying  costs  in  this 
court 


wix.llaju 

Bsatsajtt. 

i 


MILLER  4-  4Z..  ««.  BREEDLOVR. 

Where  the  return  of  the  commission  shows  that  the 
interrogatories  were  all  answered,  the  circumstance 
of  their  not  being  answered  separately  and  by  num~ 
ber,  does  not  vitiate  the  return. 

The  supreme  court  will  not  notice  objections  which 
were  not  made  in  the  court  below. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans, 

On  the  trial  of  this  cause,  the  defendant  of- 
fered the  testimony  of  witnesses  examined  un- 
der a  commission,  to  the  introduction  of  which 
the  plaintiff  objected  on  the  ground  that  the 
witnesses  had  not  answered  the  interrogatories 
in  succession,  and  one  by  one;  and  that  said  in- 
terrogatories had  not  been  regularly  put.    The 

vol.  i,  41 
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totem  District  objection  was   sustained   and  the  defendant 

May,  1880. 

v^v^s      excepted. 

Ifff&XdUl   &  AL. 

*••  McCaleb,  for  appellant. 

The  judge  below  erred  in  rejecting  the  evi- 
dence taken  under  the  commission*  C.  P.  431, 
432,  436,  437,  438:  acts  of  1328,  p.  152, 
sec«.«,  o,  •*• 

Porter,  J.  delivered  the  opinion  of  the 
court  This  action  is  brought  to  recover  the 
freight  of  tobacco,  received  tby  the  defendant 
as  consignee.  The  defence  set  up  is,  that  the 
property  was  damaged  by  the  want  of  care  of 
the  master  and  officers  of  the  steam-boat 

On  the  trial,  the  defendant  offered  deposi- 
tions, in  evidence  taken  under  a  commission; 
they  were  objected  to  on  the  ground  that  the 
witnesses  had  not  answered  the  interrogato- 
ries one  by  one,  and  that  said  interrogatories 
had  not  been  regularly  put  The  court  sustain- 
ed the  objection  and  the  defendant  excepted. 
SaTlhe  SSUL  The  return  to  the  commission .  does  not 
anaweredWerthe11  s^ow» as  *s  osuaU  an  answer  to  each  intern** 
Jwr^oT  bein°f  Satory  separately,and  by  number,  but  it  shows 
2uiy  &e V n££  *°y  were  *N  answered,  and  in  the  order 
&tei£^u  which  they  were  put    Such  being  the 


Where  the  re- 
turn of  the  com- 
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fact,  we  do  not  think  that  the  mere  circum-  Eastern  District- 
stance  of  the  answers  being  written  closely  on     ^y^ 
the  paper  without  breaks,  or  a  statement  that  MlLI'**J  *  AL* 
they  were  a  reply  to  each  interrogatory  by  its    b*»«j>i.qt«. 
number,  vitiates  the  return.    The  statement 
that  all  the  interrogatories  were  put  at  once, 
appears  to  us  gratuitous.    We  should  rather 
conclude  from  each  being  answered  distinct- 
ly  and  completely,  that  they  were  put  sepa- 
rately, and  that  the  manner  in  which  they 
were  spread  on  the  paper  was  accidental.  It 
is  stated  in  the  bill  of  exceptions  that  other  ob- 
jections were  made  to  the  testimony,  on  mat* 
ters  appearing,  by  the  process  verbal  of  the 
return;  but  these  objections  are  not  specially  ^^imiSSmZ 
set  out,  and  we  cannot  notice  any  which,  do  *'?? .  objections 

'  J  *  which  were  not 

not  judicially    appear  to  have  been:  made  ^^aUwC0Urt 
below. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 

be  annulled,  avoided  and  reversed,  and  it  is 
further  ordered,  adjudged  and  decreeed,  that 
this  cause  be  remanded  to  the  parish  court, 
with  directions  to  the  court  not  to  reject  the 
testimony,  because  the  answers  are  not  sepa- 
rate to  each  interrogatory ;  and  it  is  further 
ordered,  that  the  appellee  pay  the  costs 
appeal 


334  CASES  IN  THE  SUPREME  COURT 

Easter*  District.  VAJtCE  *  AL.  w.  CLARE  *  *L. 

Mafr  1880. 

VjLjr     -  If  the  owner  voluntarily  receive  the  goods  at  an 

*t  intermediate  port,  such  an  acceptance  constitutes 

Claii  I  Ab  r      '  r 

the  basis  of  the  role  for  a  pro  rata  freight. 

Appeal  from  the  court  of  the  parish  and 
city  of  New- Orleans. 

The  petition  set  forth,  that  the  plaintiff  en- 
tered  into  a  contract  of  charter  party,  with  the 
defendants  for  the  ship  Spartan,  on  a  voyage 
from  New- Orleans  to  off  the  south  side  of  the 
river  Rio  Grande.  That  in  pursuance  thereof, 
he  filled  up  the  ship,  and  stipulated  to  pay  a 
certain  sum*for  the  freight  and  primage,  esti- 
mated at  two  thousand  seven  hundred  dollars. 
That  the  ship  proceeded  on  the  voyage,  and 
arrived  at  her  place  of  destination,  when,  after 

landing  a  small  part  of  the  cargo,  she  was  com* 
pelled  by  stress  of  weather  to  put  back  to 
New-Orleans.  That  a  part  of  the  cargo,  con- 
sisting of  flour  and  corn,  which  was  brought 
back,  was  greatly  damaged,  and  sold  as  unfit 
'  to  be  resbipped;  and  the  remainder  deposited 

by  the  defendants  in  the  custom-house,  until 
the  Spartan  could  be  put  in  readiness  to  pro* 
ceed  again  on  the  voyage  to  Rio  Grande. — 
That  the  defendants  (instead  of  shipping  the 
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goods  by  the  Spartan,  after  the  completion  of  Euim  District. 

#  «Afiay»  1880* 

her  repairs,  and  giving  the  plaintiff  the  option      ,^vx/ 

of  filling  her  up  with  other  goods,  equivalent      A*" .  A1" 

in  bulk  to  the  corn  and  flour  which  had  been   Clam*  *  AIm 

damaged  and  sold)  were  about  to  ship  die 

goods  to  Rio  Grande  by  another  vessel.    That 

the  plaintiff  had  required  of  the  defendants  to 

place  the  Spartan  at  his  disposal,  according  to 

the  terms  of  the  charter  party,  or  to  deliver  up 

his  merchandize,  which  had  been  refused.   The 

petition  concluded  with  a  prayer  for  damages; 

that  the  goods  might  be  sequestered,  and  the 

defendants  enjoined  from  shipping  or  exercising 

any  control  over  them. 

The  defendants  answered,  that  in  pursuance 
of  the  covenants  stipulated  in  the  charter  party, 
they  delivered  at  Rio  Grande  a  part  of  the 
cargo,  and  were  proceeding  to  deliver  the  whole, 
when,  by  the  perils  and  dangers  of  the  seas,  the 
ship  was  greatly  damaged,  and  compelled  to 
put  back  to  New-Orleans,  to  refit.  That  upon 
her  arrival  at  the  latter  port,  she  was  condemned 
by  the  port  wardens,  after  a  regular  survey, 
abandoned  to  the  underwriters  and  sold,  in 
consequence  of  which  they  were  unable  to  for- 
ward the  remaining  goods  in  the  chartered 
ship,  but  that  they  procured  another  vessel 


•VjtircE  &  al. 
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Butem  District,  and  were  proceeding  to  ship  the  goods,  when 

they  were  stopped  by  the  plaintiff's  injunction. 
That  inasmuch  as  they  had  delivered  a  part  of 
the  cargo,  and  would  have  delivered  the  residue, 
but  for  the  wrongful  interference  of  the  plain- 
tiff, they  were  entitled  to  two  thousand  seven 
hundred  dollars,  the  stipulated  freight,  for  which 

« 

sum  they  reconvened  and  prayed  judgment. 

To  this  plea  in  reconvention,  the  plaintiff 
answered,  that  the  Spartan,  at  the  time  of  sail- 
ing, was  unseawQithy  and  incapable  of  per- 
forming the  voyage;  that  she  leaked  badly,  and 
damaged  the  cargo  to  the  amount  of  two  thou- 
sand seven  hundred  dollars,  which  sum  they 
plead  in  compensation  to  the  plaintiff's  claim  in 
reconvention. 

It  appeared  from  the  testimony,  that  the  ship 
leaked  before  leaving  the  Mississippi,  so  much 
so,  as  to  require  two  spells  at  the  pumps  night 
and  morning.  Two  days  out  from  the  Balize, 
Ac  encountered  a  gale  of  wind,  leaked  badly 
during  the  whole  voyage,  and  the  cargo  suf- 
fered considerable  damage. 

It  was  admitted,  that  upon  the  return  of  the 
Spartan,  a  survey  was  held  on  her,  and  she  was 
ordered  to  the  ship  yard  to  discharge.  That 
five  hundred  bags  of  corn,  in  the  bottom,  wo* 
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so  much  damaged  as  to  require  to  be  thrown  Eastern  District. 

°  ^  Mafr  1880- 

overboard.     That  upon  the  application  of  the     v^-v-%^ 
plaintiff,  a  further  survey  was  held,  when  the   ▼**«!»  a*. 
remainder  of  the  flour  and  corn  was  found  to  CLAm*  *  AU 
be  more  or  less  damaged,  and  ordered  to  be 
sold.    It  was  sold,  and  produced  the  sum  of 
nine  hundred  and  eighty  dollars.    That  the 
portion  of  the  cargo  not  landed  at  Rio  Grande, 
and  not  sold  in  New-Orleans,  was,  after  .the  in- 
stitution of  this  suit,  shipped  by  the  plaintiff  to 
Rio  Grande.     That  the  ship  was  abandoned  to 
the  underwriters,  sold,  and  purchased  by  Clark, 
one  of  the  defendants.    That  after  the  sale  to 
Clark,  the  ship  was  repaired,  and  put  in  as 
good  a  condition  as  she  was  when  first  chartered. 
It  further  appeared,  that  while  under  repair; 
Clark  notified  the  plaintiff,  that  the  ship  would 
reload  and  proceed  again  on  the  voyage  to  Rio 
Grande,  as  soon  as  she  could  be  put  in  readi- 
ness; to  which  letter,  no  answer  appeared  to 
have  been  returned  by  the  plaintiff.     The  port 
wardens  testified,  that  the  cargo  of  the  ship 
Spartan,  which  remained  after  the  sale  of  the 
damaged  part,  would  have  been  insufficient  to 
ballast  her,  and  that  it  would  have  been  unsafe 
to  have  proceeded  to  sea  with  only  that  in  her. 
It  further  appeared,  that  the  defendants  had  pro- 
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Extern  Diatrict*  cured  another  vessel  to  proceed  to  Rio  Grande 

May,  18S0.  .  r 

s^v-w*  with  the  remainder  of  the  Spartan's  cargo,  and 
Vaxc*  &  a*.  were  shipping  the  same,  when  stopped  by  the 
CfcAmx^Ai*   injunction  and  sequestration,  obtained  at  the 

instance  of  the  plaintiff.  The  court  below 
rendered  judgment  in  favor  of  the  plaintiff,  re- 
lieving him  from  the  payment  of  freight,  from 
which  the  defendants  appealed. 

Lioermore  and  Strawbridge,  for  appellants. 

Watts,  for  appellees,  contended: 

1.  The  chartering  owners  forfeited  all  right 
to  freight  or  charter  money,  by  refusing  to 
place  the  ship  at  the  disposal  of  the  plaintiff, 
after  she  was  repaired. 

2.  Damages  should  have  been  given,  for  the 
violation  of  their  contract. 


ws,  J.  delivered  the  opinion  of  the 
court  The  present  contest  arises  on  a 
contract  of  affreightment  by  charter  party, 
wherein  the  defendants,  Clark  &  Walden, 
agree  to  freight  the  whole  of  the  ship  Sparta, 
except  theiabin,  to  the  plaintifls,  for  a  voyage 
to  a  place  near  to  the  mouth  of  the  Rio 
Grande,  on  the  south  side  of  said  river.  The 
vessel  was  fitted  up  by  the  freighters,  who 


Y*»cb  &  *4. 

0* 
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stipulated  to  pay  a  certain  sum  for  the  whole  *****  dm*. 
freight  and  primage,  estimated  at  two  thou- 
sand seven  hundred  dollars.  The  shi p  sailed 
from  New-Orleans  on  her  intended  voyage, 
and  arrived  at  the  place  of  destination,  where 
part  of  her  cargo  was  unladen,  according  to 
the  terms  of  the  contract;  and  whilst  the 
crew  were  proceeding  to  discharge  the  bal- 
ance, she  was  forced  from  her  moorings 
by  stress  of  weather,  and  compelled  to  pat 
back  to  New-Orleans,  where  she  arrived  in  a 
shattered  and  unseaworthy  6tate,  With  a 
greater  part  of  her  cargo,  some  of  which  was 
in  a  damaged  state,  and  was  sold  at  the  in- 
stance of  the  shippers.  The  vessel  was  aban- 
doned to  her  insurers,  was  sold,  bought  in  by 
Clark,  one  of  the  original  owners,  and  re- , 
paired.  ^Vhile  undergoing  repairs,  she  was 
offered  by  her  present  owner  to  Vance,  for 
the  purpose  of  completing  her  voyage  and 
earning  the  full  amount  of  freight,  as  stipu- 
lated in  the  charter  party,  by  an  entire  delive- 
ry of  the  cargo.  This  offer  was  neither  ac- 
cepted nor  refused;  but  some  time  after- 
wards, the  owner  of  the  ship  was  about  to 
cause  a  part  of  the  cargo  of  the  ship  Spartan, 
which  had  been  brought  back  in  safety  to  the 

vol.  i.  42 
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But*rn  Dtortct,  port  a  quo%  to  be  shipped  on  board  another 
w-^w/    vessel.  To  prevent  this  proceeding,  the  plain- 

Va* VL*  **"  ** ft  obtained  an  injunction,  and  had  the  goods 
kU  sequestered,  some  in  the  hands  of  the  collec- 
tor of  the  port  of  New-Orleans,  and  others  by 
the  sheriff  The  defendants  answered,  by 
stating  the  impossibility  they  were  under,  in 
the  first  instance,  to  land  the  goods  at  the 
place  of  destination,  the  injury  to  the  ship  by 
the  perils  and  dangers  of  the  sea,  her  con- 
demnation, abandonment  to  the  insurers,  and 
sale,  as  an  excuse  for  not  forwarding  the  cargo 
in  the  chartered  ship,  and  as  giving  them  a 
right  to  cause  the  goods  to  be  carried  in 
another  vessel,  &c.  They  pleaded  also  in 
reconvention,  and  claim  the  whole  amount 
of  freight,  as  stipulated  in  the  charter  party. 
Their  right  to  recover  is  denied  in  tcto  by 
the  original  plaintifis  in  the  injunction  and 
sequestration.  On  these  issues,  and  the  evi- 
dence adduced,  the  cause  was  tried  in  the 
court  below,  when  a  judgment  was  rendered 
against  the  owners  of  the  ship,  from  which 
they  appealed. 

The  material  facts  of  the  case,  are  those 
staled  and  admitted  by  the  pleadings.    The 
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charter  party  was  not  made  fn  such  a  manner 
as  to  give  to  the  freighters  a  temporary  own* 
ership  of  the  vessel  All  things  necessary  for 
the  voyage  were  provided  by  the  owners) 
the  ship  was  managed  by  seamen  procured 
by  them,  and  was  under  the  c6mmand  of  a 
master  by  diem  appointed,  who  signed  bills 
of  lading  for  all  die  goods*.  A  small  part  of 
her  cargo  was  delivered  at  the  port  of  desti- 
nation, estimated  at  about  one-eighth)  the 
balance  was  brought  back  to  New-Orleans, 
the  port  a  quo,  some  damaged  and  some 

sound;  the  damaged  goods  were  sold,  after  a 
survey  of  the  port  wardens,  had  at  the  instance 
of  the  freighters;  those  which  were  sound, 
ther  owners  of  the  ship  which  had  been  char- 
tered, were  about  to  send  to  their  place  of 
destination  in  another  vessel,  bat  were  pre- 
vented by  injunction,  as  above  stated.  The 
note  from  Clark  to  Vance,  in  which  the  offer 
of  the  ship  Spartan  (after  she  should  be  re- 
paired) is  made  to  complete  her  voyage,  fay 
carrying  the  remainder  of  the  cargo  to  the 
destined  place,  is  dated  on  the  9th  June, 
1828.  To  this  no  reply  appears  to  have  been 
made;  but  on  the  10th  of  July,  Vance  ad- 
dressed a  note  to  dark,  by  which  he  protest- 
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Di*fafc  ed  against  shipping  his  goods  on  any  other 
vessel,  and  required  them  to  be  carried  in 
die  Spartan,  in  pursuance  of  the  charter  par- 
ty, or  he  should  consider  himself  absolved 
fron  all  pliability  under  his  contract  of  af- 
freightment, && 

On  these  Acts,  the  questions  for  solution 
are:  h  Whether  tbe  owners  of  the  Spartan 
are  entitled  to~  the  full  freight,  as  stipulated  in 
die  contract  of  affreightment?  3d.  Whether 
they  can  recover  a  pro  rata  freight?  and  if 
so,  how  much? 

Owners  of  vessels,  according  to  the  gene- 
ral rule  on  the  subject  of  freight,  are  not  en- 
titled to  it,  until  after  a  delivery  of  tbe  goods 
at  the  place  of  destination,  according  to  'the 
charter  party.  The  conveyance  and  delivery 
of  the  cargo  is  a  condition  precedent,  and 
must  be  fulfilled.  A  partial  performance  is 
not  sufficient,  nor  can  a  partial  payment,  or 
rateable  freight  be  claimed,  except  in  special 
cases,  and  those  cases  are  exceptions  to  the 
general  rule,  and  called  for  by  principles  of 
equity.    3  KenCs  Com.  p.  173. 

It  seems,  also,  to  be  a  general  rule  on  this 
subject,  that  whefh  a  voyage  is  broken  up  by 
ordinary  maritime  perils,  and  the  cargo  be 
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brought  back,  the  charter  party  is  dissolred,  Buten  DtetM. 
and  no  freight  is  due.    (See  same  authority ,     ^!T' 
p.  T76,  and  the  authorities  therein  refer-  **"£***• 

In  the  coarse  of  the  argument  of  this  caose, 
it  was  admitted  on  both  sides,  that  the  ship 
Spartan  was  to  be  considered,  in  this  port, 
after  her  return*  as  in  the  situation  of  a  vessel 
in  an  intermediate  port,  between  the  termini 
of  her  voyage,  where  she  had  put  in  from 
stress  of  weather,  and  to  repair  damages.  In 
this  situation,  the  owners  had  a  right  to  re- 
tain the  cargo  until  the  ship  should  be  re- 
paired, and  might  be  in  a  condition  to  pro- 
ceed on  her  voyage,  and  earn  full  freight,  if 
the  necessary  repairs  could  be  completed  in 
a  reasonable  time  \  and  if  that  could  not  be 
effected,  to  cause  the  cargo  to  be  transported 
in  another  vessel.  If  the  latter  course  of  con* 
duct  was  one  of  necessity,  they  ought" to  have 
pursued  it  immediately,  and  transferred  the 
whole  remainder,  of  the  cargo  to  the  vessel 
thus  employed  for  its  transportation  to  the 
destined  place,  in-  tjie  least  possible  delay. 

But  a  change  of  vessels  in  this  manner,  so  as 
to  bind  a  freighter  to  the  payment  of  full 
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Kwum  DMtnet  freight,  is  only  tolerated  by  absolute  necessity, 

JHay%  .1880.  __^ 

>Jv-w     Seel  Gal. R. p. 4i± 

VA*°M.fc  AL"       ^ow  according  to  the  evidence  of  this  cfcse, 
CLAmx  k  am-  ,  no  attenipt  wag  made  by  the  owners  of  the 

chartered  ship,  to  send  her  cargo  in  another 
vessel,  until  after  the  necessity  of  such  a 
change  of  vessels  had  ceased.  On  the  9th  of 
June,  the  original  ship  was  offered  to  com- 
plete her  voyage,  according  to  the  stipulations 
of  the  charter  party,  so  soon  as  she  should  be 
fit  to  proceed  to  sea,  being  then  under  repair*. 
No  further  communication  appears  to  have 
taken  place  between  the  contracting  parties, 
•  until  the  10th  of  July,  when  Vance  having 
discovered  that  Clark  was  about  to  send  a 
part  of  the  cargo  of  the  Spartan  to  its 
nation,  on  the  schooner  Hetta,  protested 
against  that  conduct,  and  required  the  use  of 

the  former  vessel 

» 

The  necessity  of  change  or  transfer  of  these 
remaining  goods,  from  the  vessel  which  had 
been  chartered  to  any  other,  for  the  purpose 
of  being  conveyed  to  their  destination,  having 
'  at  that  time  ceased,  the  freighter  had  a  right 
to  require  that  they  should  be  carried  in  the 
chartered  ship,  or  as  to  them,  to  consider  the 
contract  of  affreightment  as  dissolved. 
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The  owners  of  the  vessel  are  therefore  evi-  £uum  Dtenet. 
dendy  not  entitled  to  full  freight    Are  they     yj?^w ' 

*  

entitled  to  a  rateable  freight?  and  by  what  VAWC*f *  **" 
ratio  is  it  to  be  ascertained?  Neither  of  these  C,A***AI* 
questions  are  without  their  difficulties.   The 
first  is  doubtful  on  legal  principles,  and  the 
second  is  somewhat  embarrassed  by  the  pe- 
culiar facts  and  circumstances  of  this  case. 

The  right  uto  a  rateable  freight  is  based  on 
two  grounds:  1.  When  the  ship  has  perform- 
ed the  whole  voyage,  and  has  brought  only  a 
part  of  her  cargo  to  the  place  of  destination. 
2.  When  she  has  not  performed  her  whole 
voyage,  and  the  goods  have  been  delivered 
to  the  merchant  at  a  place  short  of  the  port  of 
delivery.  In  the  case  of  a  general  ship,  or 
one  chartered  for  freight,  to  be  paid  accord-  »  «•*•»!  ■Wp  ©» 
ing  to  the  quantity  of  goods,  freight  is  due  for  fiwght  u  bo  p*a 

According  to  tho 

what  the  ship  delivers.    The  contract  in  q^tity,  tout 

•  .,...,,„.  k  duo  for  what 

such  a  case,  is  divisible  in  its  own  nature. —  *•  *ip  fetiw* 
But  if  the.  ship  be  chartered  at  a  specific  sum,    ^^^  M 
for  the  voyage,  and  she  loses  part  of  her  cargo  *•  JETS  •<£ 
by  a  peril  of  the  sea,  and  conveys  the  residue*  SJ?Sfaii,Jt? 
it  has  been  a  question,  whether  the  freight  {gggjh  S* 
conld  be  apportioned.    The  weight  of  an-  ""■ 
thority  in  the  English  books,  is  against  the 
apportionment  of  freight  in  such  a  case,  &e? 
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Dfeffat,  The  stipulated  voyage  must  be  actually  per- 

^^v-^     formed    A  partial  performance  is  not  suffi- 

Cl,Am*  *  AE*  cient,  nor  can  a  partial  payment  be  claimed, 

*aj»«*ai*  cxcepliti  special  eases.    3  KenCs  Com. p. 

80  &,  81. 

Now  if  there  be  any  case,  in  which  a  par- 
tial payment  can  be  legally  claimed,  under  a 
contract  of  affreightment  by  which  the  whole 
vessel  is  let,  we  are  of  opinion  that  die  present 
furnishes  ona  It  is  true,  that  by  the  charter 
party,  the  whole  of  the  ship  Spartan  was  let 
to  the  freighters,  except  the  cabin ;  the  vessel 
was  by  them  to  be  filled  up,  and  they  bound 
themselves  to  pay  freight,  at  the  rate  of  so 
much  per  barrel  of  five  cubic  feet;  this  ratea- 
ble freight  was  afterwards  estimated  at  a  gross 
amount  or  sum,  fixed  and  certain  for  the 
voyage. 

The  cargo  was  composed  of  dry  goods, 
flour,  corn  add  lumber,  which  would  have 
been  subjected  to  admeasurement  in  adjust- 
ing the  freight  This  labor  was  dispensed 
with,  by  aggregating  the  freight,  which  would 
have  been  erased  on  each  seperate  barrel  or 
five  cubic  feet,  into  one  whole  of  two  thou- 
sand seven  hundred  dollars.  If  a  rateable 
freight  be  allowable,  the  ratio  by  which  it  may 
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be  fixed,  on  the  part  of  the  cargo  deliveied  at  Extern  Dtetitt. 

.      .         c  .     :      .  !       ■  ■*%>  i83o. 

.  the  place  ot  destination,  must  be  taken  in  re-       v-r*v~w 

laiion  to  the  whole,  and  in  relation  to  the    Vawc*  &  A* 

Vm 

gross  sum  agreed  on,  as  freight  for  the  entire   GLA*«  *  A* 
cargo. 

Abbot,  in  his  Treatise  on  Shipping,  at  page 
300,  part  3,  cAop.  7,  sec.  9,  after  stating  the 
doctrine  to  be  against  any  apportionment  of 
freight,  in  a  case  where  a  ship  is  chartered  at 
a  specific  sum  for  a  voyage;  according  to 
the  opinion  of  lord  C.  Hardwick,  as  ex- 
pressed in  the  case  of  Paul  vs.  Birch  and 
others,  621;  and  to  that  of  Malyn,  support* 
ed  by  the  authority  of  the  case  of  Bright  vs. 
Cowpsr^  I  Brownlow,  p.  21;  proceeds  to 
say,  that  if  the  question  should  again  arise, 
the  determination  of  it  would  depend  on  the 
particular  words  of  the  charter  party;  for 
without  a  very  precise  agreement  for  that 
purpose,  it  seems  hard  that  the  owners  should 
loose  the  whole  benefit  of  the  voyage,  when  tho 
objact  of  it  has  been  in  part  performed,  and 
no  bhme  is  imputable  to  them,  In  Post  vs. 
Roberlsony  (1  John.  21,)  the  court  held, 
that  when  a  ship  is  chartered,  for  a  specific 
sum  for  the  voyage,  the  general  rule  is,  that 
if  part  of  the  oargo  be  lost  by  the  perils  of  the 
vol.  1.  43 
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Eastern  Drfrict.  sen,  and  part  conveyed  to  the  port  of  destina~ 

•J^^0,    tjonf  ti^ro  can  he  no  apportionment  of  the 

Vakcs&ax..    freight  under  the  cha  ter  party.    By  this  is 

Cm*  k  al.  intended,  that  no  recovery  can  be  had  on  the 

charter  party  itself;  for  a  majority  of  the  court 
inclined  to  the  opinion,  that  there  might,  in 
another  form  of  action,  be  a  recovery  of  freight, 
in  proportion  to  the  amount  of  goods  brought 
home.    Note  top.  300,  of  Abbot. 

The  words  of  the  charter  party,  now  under 
consideration,  do  not  appear  to  us  to  be  so 
restrictive  as  to  render  the  contract  indivisi- 
ble; and  we  are  not  prevented  from  pursuing 
the  equity  of  the  case,  by  any  technical  rules 
in  relation  to  the  forms  of  actions,  as  fol- 
lowed in  common  law  courts. 

We  therefore  conclude,  that  the  owners  of 
the  ship  are  entitled  to  a  ratable  freight  for 
the  goods  delivered  on  the  beach,  neaf  to  the 
mouth  of  the  Rio  Grande,  the  place  of  desti- 
nation. 

Those  which  were  brought  back  to  New- 
Orleans,  are  of  two  descriptions.  For  that 
part  of  them,  which  returned  sound  and  re- 
mained unsold,  and  for  the  transportation  of 
which  to  the  place  of  destination*  the  ship 
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owners  did  not  pursue  the  stops  authorized  Eastern  District* 

May,  1830. 

by  law  under  their  contract,  ihey  are  entitled      s^^-%^ 
to  no  freight.     But  a  different  question  re-  Va"c*,&  al* 
mains  to  be  settled,  in  relation  to  the  flour  <**•*»  ***• 
and  corn  which  was  damaged  and  sold  on  its 
return,  at  the  instance  and  for  the  benefit  of 
the  merchants.     And  this  leads  us  into  an 
examination  of  the- right  of  carriers  to  recover 
freight  pro  rata  iteneris  per  acte. 

The  doctrine  in  this  respect  seems  to  be  u  the  owner 
settled,  that  if  the  owner  of  the  goods  vol  ho-  Cei  ve""^  goodi 
larily  accept  them  at  the  intermediate  port,  tte*"ort! siISTon 

.  ,        ,  0     ,       acceptance  con* 

such  acceptance  constitutes  the  basis  of  the  8titute»  the  bails 

i     r  m.     c    -    1  *    •         •/•   1         ■  of  the  rule  for  a 

rule  for  a  pro  rata  freight,  t.  e.  if  they  be  not  prorata  freight. 
forced  on  him  by  an  illegal  or  violent  proceed- 
ing. The  flour  and  com,  in  the  present  case, 
are  not  forced  on  Vance,  by  any  illegal  or 
violent  proceeding.  These  articles  were  sur- 
veyed and  sold  at  his  instance,  and  it  is  pre- 
gjrnad  he  received  the  price  of  them.  The 
proceeding  wu  voluntary  on  his  part,  to  avoid 
a  total  loss.  He  is  therefore  to  be  responsi- 
ble for  a  pro  rata  freight,  if  the  port  be  really 
intermediate  to  which  they  were  brought 
back.  But  how  is  that  to  be  fixed  in  truth,  as 
to  these  gr>o:ls;  no  part  of  the  voyage  was 
performed,  although  the  vessel  went  to  the 

place  of  destination,  and  returned  to  the  port 


May,  18S0. 

Vakcc&  ax., 
Clark  &  al. 
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Eastern  District,  a  quo.    The  trouble  and  expense  to  the  own* 

era  of  the  ship  were  probably  great,  but  in  re- 
lation to  these  articles,  their  labor  has  pro- 
duced no  benefit  to  the  shippers.  If,  how- 
ever, they  had  been  left  in  the  possession  of 
the  former,  they  might  have  saved  the  whole 
freight,  by  convening  them  to  their  destined 
place.  Having  been  prevented  from  doing 
this,  by  the  latter,  some  rate  of  freight  is  due ; 
the  circumstance  of  their  subtraction,  may 
have  caused  the  final  failure  of  the  voyftge. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  parish  court 
be  avoided,  reversed  and  annulled ;  and  it  is 
further  ordered,  adjudged  and  decreed,  that 
the  defendants  and  reconvenors,  here  appel- 
lants, do  recover  from  the  plaintiffs,  the  sum 
of  four  hundred  seventy-six  dollars  and  ninety- 
three  cents,  being  the  full  freight  of  that  part 
of  the  cargo  of  the  ship  Spartan,  which  was 
delivered  at  the  mouth  of  the  Rio  Grande; 
and  also  the  sum  of  five  hundred  twenty-three 
dollars  and  seven  cents,  being  half  freight  for 
the  flour  and  corn,  which  was  received  and 
sold  by  Vance,  one  of  the  shippers  at  the  port 
of  New-Orleans ;  making  together,  the  stun 
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of  one  thousand  dollars;  and  that  the  original  Eastern  District. 

May,  18»0. 

plaintiffs  and  appellees  pay  the  costs  of  this       v^-v^/ 
appeal ;  those  of  die  parish  court,  to  be  borne    Ya*c*Jl  AI" 
equally  by  both  parlies.  c"~  *  Afc 


8UARBS  m.  HIS  CREDITORS. 

The,aetof  1817,  requiring  oppositions  to  the  tableau 
of  an  insolvent  to  be  filed  within  a  limited  time,  d  >es 
not  apply  to  creditors  who  are  not  placed  on  the  bilan. 

Appial  from  the  court  of  the  parish  and 
city  of  New -Orleans. 

The  appellant,  a  creditor  of  the  insolvent,  not 
placed  on  his  bilan,  opposed  the  homologation 
of  the  proceedings  had  before  the  notary.  The 
court  below  set  aside  the  opposition  on  the 
the  ground  that  it  was  not  filed  within  ten  days. 
The  opposing  creditor  appealed. 

Eustis,  for  appellant. 

The  statute  of  1817,  does  not  apply  to  cre- 
ditors of  the  insolvent,  who  are  not  placed  on 
the  bilan  of  the  insolvent. 

McCaleb,  contra. 

1.  The  judgment  of  the  court  below  was 
correct:  the  meeting  of  the  creditors  was  on 
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Eastern  District,  the  7th  of  December,  and  the  opposition  did  not 
sJ^^  "  appear  0:1  fie  until  the  18th  of  the  same  month: 
SvAftK*       act  0f  1817;  Drcux  vs.  his  creditors,  2  Mart. 

H»  Cm'mtom  n#  s  57# 

2.  Robinson  does  not  show  hinmelf  a  credi- 
tor. Suares  in  exhibiting  a  statement  of  his  af- 
fairs, sworn  to,  negatives  the  fact,  and  the  re- 
cord aflords  no  testimony  that  he  had  a  claim. 

Porter,  J.  delivered  the  opinion  of  the 
court 

A  meeting  of  the  plaintiff's  creditors  took 
place  before  a  notary  public,  and  were  retur- 
ned into  court.  Before  they  were  homolo- 
gated opposition  was  filed  by  the  appellant, 
but  the  court  rejected  it  on  the  ground  that  it 
was  not  made  within  ten  days. 

Tb«  act  of  1817,      It  appears,  the  party  making  the  oppo6i- 

requiring  opposi-  r 

tioiu  to  tb«  ta~  tion  was  not  put  upon  the  bilan,  and  we  are  of 

bleauof  an  inaol-  .         •      ■•     .       .  t  •    1     t 

vent  to  bo  filed  opinion  that  the  limitation  on  which  the  court 

within  a  limited 

time,  does  not  below  rejected  the  opposition,  applies  only  to 
who  are  not  pit-  those  who  had  notice,  express  or  implied,  of 

ood  on  the  bilan. 

the  proceedings.  The  appellant  is  not  in  de- 
lay for  not  objecting  to  that  of  which  he  had 
no  knowledge.  In  the  case  of  Kirkland  vs. 
his  creditors,  the  opposing  creditor  was  a 
party  to  the  concurso  more  than  ten  days 
before  he  made  opposition.    7  Mart  51 1. 
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It  is  has  been  urged  there  is  no  proof  he  Eastern  Dwtriet. 
is  a  creditor,  but  the  rule  taken  on  him  did      w^w 
not  require  him  to  establish  he  was  a  credi-  v$. 

......  .  it_     Hu  CasoiToma. 

tor.  It  called  on  him  to  show  cause  why  the 
opposition  should  not  be  dismissed,  because 
it  was  not  properly  sworn  to,  and  filed  too 
late;  thereby  admitting  his  right  on  other 
grounds. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  parish  court 
be  annulled,  avoided  and  reversed ;  and  it  is 
further  ordered,  adjudged  and  decreed,  that 
the  cause  be  remanded  to  said  court,  with 
directions  to  the  judge  not  to  reject  the  oppo- 
sition because  it  was  filed  too  late;  and  it  is 
further  ordered  that  the  appellee  pay  ihe^costs 
of  this  appeal. 


McCALLvs.  MERCIER.  il  344, 

43    175 


The  right  of  commuting  mortgages  is  granted  only  *°  mi 

in  respect  to  tacit  or  legal  mortgages  imposed  by  law         — 
on  the  estate  of  Tutors  and  Curators. 

Whether  it  extends  to  tutors  who  were  in  office 
at  the  time  of  the  passage  of  the  act?    Quere. 

Appeal  from  the  court  of  the  first  district 


McCall 

Of. 
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Eastern  Diet  riot.      In  1823  the  wife  of  the  plaintiff  obtained  a- 

Mayy  1880. 

gainst  him*  srparation  of  property,  and  a  judg- 
ment which  operated  a  mortgage  upon  the 
whole  of  his  estate.  The  wife  afterwards  died, 
leaving  three  minor  children,  of  whom,  the 
plaintiff  was  natural  tutor.  The  plaintiff  being 
desirous  to  free  his  estate  from  the  effect  of 
this  general  mortgage,  obtained  from  the  court 
of  probates  a  decree,  that,  upon  his  execut- 
ing a  special  mortgage  in  favour  of  the  minors, 
upon  a  certain  tract  of  land  and  slaves,  the  gen* 
eral  mortgage  should  be  released.  The  steps 
taken  by  the  plaintiff  to  obtain  this  decree  were 
strictly  legal,  and  having  in  conformity  there- 
with executed  the  special  mortgage,  he  required 
of  the  recorder  of  mortgages  to  cancel  the  general 
mortgage.  Upon  his  refusal  to  do  so,  the 
plaintiff  applied  to  the  court  below  for  a  man- 
damus.  A  nisi  mandamus  issued,  command- 
ing the  recorder  to  cancel  the  mortgage,  or  to 
show  cause  on  a  given  day  why  a  peremptory 
mandamus  should  not  issue.  The  record- 
er,  having,  in  the  opinion  of  the  court  below* 
shown  good  cause;  the  rule  was  discharged 
and  the  plaintiff  appealed. 

Pierce,  for  appellant. 
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1.  A  mandamus  should  issue.    C.  P.  Sec  E*ium  District, 

May,  18S0. 

I,  mandamus.  v^v-v 

2.  The  proceedings  are  according  to  law.       M£AL* 
C.  C.  3308;  9, 10;  33L  Mwu*». 

Dennis^  for  the  appellee, 

Mathews  J.  delivered  the  opinion  of  the 
court  This  is  an  appeal  from  a  decision  of 
the  court  below,  by  which  that  court  refus- 
ed to  grant  a  mandamus  to  the  register  of 
mortgages,  requiring  him  to  cancel  and 
erase  a  judicial  mortgage,  which  existed  oi 
all  the  estate  of  the  plaintiff. 

It  appears  by  the  evidence  of  the  case, 
which  is  composed  of  written  documents, 
that  McCall's  wife,  in  January  1823,  obtain* 
ed  a  separation  of  property  from  her  hus- 
band, and  a  judgment  against  him  lor  the 
sum  of  sixty. one  thousand  two  hundred  and 
four  dollars  and  ninety-eight  cents,  with  in- 
terest thereon  at  the  rate  of  five  per  cent, 
per  annum,  as  a  privileged  debt  This  judg- 
ment affects  all  his  property.  The  wife 
afterwards  died,  leaving  three  children,  to 
whom  the  plaintiff  is  natural  tutor.  In  conse- 
quence of  his  situation  as  such,  there  is  also 
a  tacit  or  legal  mortgage  on  his  estate.  He 
vol.  I-  44 
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Sattern  District,  being  desirous  to  have  these  general,  judi- 

Jiiav  1830* 

cial  and  legal  mortgages  thus  acquired  in 


'McCalx,  favour  of  his  minor  children,  restricted  to  a 
MxaocsB.  portion  of  his  immovable  property,  caused 
an  under-tutor  to  be  appointed  for  the  mi- 
nors, and  proceeded  through  the  regular 
steps  pointed  out  bj  law,  to  obtain  a  de- 
cree of  the  court  of  probates,  of  the  place 
where  the  succession  of  his  wife  was  open- 
ed, ordering  that  he  should  execute  a  spe- 
cial mortgage  on  a  certain  tract  of  land  and 
a  number  of  slaves,  and  that  the  general, 
judicial  or  legal  mortgage  on  all  his  estate 
should  be  released.  The  special  mort- 
gage was  made  in  conformity  with  the  de- 
cree of  the  court  of  probates,  and  on  the  ex- 
hibition of  these  documents,  the  plaintiff  re- 
quired of  the  recorder  of  mortgages  to 
cancel  the  general  mortgage,  which  the  lat- 
ter refused  to  do;  and  an  application  for  a 
mandamus  to  compel  him  by  order  of  the 
district  court,  was  made  by  the  former. 

The  commutation  of  mortgages,  as  claim- 
ed by  the  plaintiff  in  the  present  case,  (his 
counsel  contend)  is  authorized  by  an  act 
of  the  legislature,  passed  in  1817,  by 
which,  a  privilege  is  granted  to  tutors  and 


McCaxii 

vs. 
Msncisn* 
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curators  of  minors,  and  to  give  special  mort*  Eastern  Datriot* 
gages  in  certain  cases  therein  prescribed. 
And  also  by  the  acts  331,  and  3308  of  the  La. 

Code. 

The  minors,  against  whose  right,  the  re- 
striction, from .  a  general  to  a  special  mort- 
gage is  claimed  f  appear  to  have  Iwq  distinct 

species  of  hypothecation  on  all  the -proper* 
ty  of  their  father;  the  one  judicial,  based*  on 
the  judgment  which  their  mother  obtained 
against  him,  when  a  separation  of  goods 
was  decreed;  the  other  tacit  or  legal,  in  con- 
sequence of  his  situation  as  natural  tutor. 
In  relation  to  the  first  of  these  mortgages, 
noneof  the  laws  relied  on  by  the  plaintiff,gave 
the  privilege  of  restriction  or  commutation. 
This  right  or  privilege,  is  granted  only  in  The  right  of 
respect  to  the  tacit  or  legal  mortgages  im-  gages »  granted 

_  _       _  f  A  „  ,  only  in  respect  to 

posed  by  law  on  the  estates  of  tutors  and    tacit  or  legal 

mortgages    in* 

curators.    The  act  of  1817,  and  the  art.  of  posed  by  law  on 

the  estate  of  to- 

331   of  the  Code,  provide  for  a  substi-  ton  and  cur*. 

ton. 

tution  by  special  mortgage,  in  place  of  sure- 
ties; and  consequently  afford  no  rules  for 
the  government  of  the  present  cause,  as  a 
father  or  mother  is  not  bound  to  give  su- 
rety for  tutorship.  See  Morem's  Digest,  vol  2, 
p.  70,  and  the  art.  of  Louisiana  Code;  act  cited. 
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fester*  Dbtrid  The  art.  3308  seems  to  contemplate  a  right 

JMty,  ISM. 

of  change  allowed  to  all  kinds  of  tutors  and 


McCaix       curators,  by  substituting  a  special  mortgage, 

m»»q«».     for  the  general  mortgage,  whifch  prevails  on 

/™»th**h%*  the  whole  of  their  estates.    But  it  is  believed 

tondi    to  tutor* 

who  wen  k  of.  that  this  law  is  not  applicable  to  the  situation 

fie*  «t  the  tin*  rr 

of  the  poomge  of 
too  act?   Qvtr*- 


°f  ^tTSSr^  °^  P6*80118  w^a  ww11111^  »W5h  offices  previous 


to  the  enactment  and  promulgation.  Accor- 
ding to  the  constitution  of  the  United  States* 
no  law  can  be  passed  which  impairs  the  obli- 
gation of  contracts.  Our  code  also  declare* 
that,  "a  law  can  only  prescribe  for  the  future.* 
It  can  have  no  retrospective  operation,  nor 
can  it  impair  the  obligation  of  contracts ;  arti- 
cle 8.  There  is  an  implied  contract  on  die 
part  of  tutors  and  curators,  prudently  and 
honestly  to  discharge  their  duty  as  such  j  and 
the  law  as  it  stood  previous  to  the  provisions 
above  referred  to,  accorded  a  general  mort- 
gage on  all  of  their  property,  to  secure  the  in- 
terests of  those  for  whom  they  are  bound  to 
act  By  accepting  the  office  of  tutor  or  cu- 
rator, the  officer  consents  to  all  the  obligations 
imposed  on  him  to  secure  a  faithful  discharge 
ofhis  duties;  and  to  the  foil  extent  of  these  ob- 
ligations, he  is  bound  to  the  persons  for  whom 
he  act*    The  right  to  a  general  hypothec*- 
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tion  on  all  his  estate  is  rested  in  them,  which  Eastern  District. 

M*y,  1810. 

cannot  be  restricted  or  lessened  without  de- 
stroying this  right  pro  tanto,  and  thereby  im- 
pairing the  obligation  of  the  contract  This 
doctrine  was  more  fully  developed  in  die  case 
of  Sabatier$(zL  against  their  creditors*  See 
6  Jfarftft,  ft.  s.p.  585  and  sequel. 

There  is,  however,  no  necessity  for  deter* 
mining  absolutely  its  applicability  to  the  pre- 
sent ease,  as  we  are  clearly  of  opinion,  that 
the  judicial  mortgage  which  descended  from 
their  mother  to  the  minor  children  of  the 
plainti$  is  not  subjected  to  be  cancelled  in  the 
manner  attempted  in  the  present  instance,  by 
any  law  on  the  subject  of  mortgages. 

It  is  therefore  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 


8&ITH*  JLL.  v«.  T1BRCM  *  Ml. 

The  fact  that  the  vessel  of  the  plaintifis  was  ma 
aground  while  towed  by  a  steam-boat,  raises  s  pre* 
sumption  of  negligence  and  misconduct  on  the  part  of 
the  captain  of  the  boat,  which  renders  its  owner  BaMe 
to  an  action. 

Owners  of  steam  tow-boats  are  liable  as  common 
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Eastern  District       ApPX  AL  from  the  COUlt  of  the  first  district* 
Maj,  1810 . 

m  >*^"'         This  was  an  action  to  recover  damages  from 

Smith  &  Ai*. 

••v.  the  owners  of  the  tow-boat  Grampus,  for  hav- 
ing  run  the  vessel  of  the  plaintiffs  ashore,  while 
towing  her  to  sea.  The  damages  were  laid  at 
two  thousand  seven  hundred  and  forty-six 
dollars  and  twenty-three  cents,  and  the  defen- 
dants pleaded  the  general  issue. 

The  captain  of  the  vessel  testified,  that  about 
eight  o'clock  in  the  evening  he  was  ordered  by 
die  Grampus,  to  put  his  helm  two  spokes  to 
starboard,  and  to  let  it  remain  so  until  further 
orders.  That  there  was  a  regular  watch  on  his 
vessel  during  the  night;  and  that  die  orders  first 
received  were  not  countermanded  until  after  the 
vessel  struck.  That  the  night  was  clear  and 
the  surrounding  objects  distinctly  visible. 
The  vessel  grounded  on  the  right  bank  of  the 
river  about  sixty  yards  from  the  shore.  This 
testimony  was  corroborated  by  the  mate  and 
the  seaman  at  the  wheel. 

On  the  part  of  the  defendants,  the  pilot  and 
mate  of  the  Grampus,  testified  that  the  orders  to 
the  vessel  were  to  keep  her  helm  three  spoke* 
to  starboard.  That  about  six  minutes  before 
the  accident,  the  vessel  was  ordered  to  starboard 
her  helm,  that  the  order  was  reiterated  five  or 
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six  times,  to  which  no  answer  was  returned  *jE!£  law!** 
from  the  vessel.    It  appeared  from  the  testi-      >^>^+' 
mony,  that  it  was  customary,  particularly  in  the       x  «#.   A1" 
night,  for  tow-boats  to  keep  near  the  shore  of    n*°*    *** 
the  right  bank  in  order  to  make  the  south-west 
pass,  and  that  the  Grampus,  was  in  the  usual 
and  proper  track.     It  further  appeared,  that  the 
commander  of  the  Grampus,  was  master  of  his  . 
profession,  experienced  in  the  business,  and  ex- 
tremely diligent  and  at  ten  ti  ve.    The  defendants 
requested  the  judge  to  charge  the  jury,  that  if  no 
misconduct  or  negligence  had  been  proven  on 
their  part,  they  were  entitled  to  a  verdict    The 
judge  refused  so  to  charge,  and  the  defendants 
took  their  bill  of  exception.    There  was  a  ver- 
dict and  judgment  for  the  plaintiffs)  and  the  de- 
fendants appealed* 

Workman  and  Picrce>  for  the  appellants, 
made  the  following  points  in  the  case* 

1.  The  charge  prayed  by  the  defendants 
to  be  delivered  to  die  jury,  ought  to  have  been 
made. 

2.  The  owners  of  the  steam-boat  are  not  lia- 
ble in  this  case  for  the  alleged  negligence  or  mis- 
conduct of  the  captain  or  crew  of  said  boat,  and 
the  plaintiffs  cannot  recover,  because  they  have 


'A 


JMty.lMt. 
Sjutx  |r  aim 
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£**«-»  Dfetrfet  not  shown  or  alleged,  that  the  9aidJowncrs  could 

have  prevented  the  acts,  from  which  the  dam- 
ages they  claim  are  said  to  have  arisen, 

Wmrnom  ku.      3.  There  is  no  evidence  of  negligence  or 

misconduct  of  any  other  offence,  or  quasi  of- 
fence against  the  captain  or  crew  of  said  steam- 
boat. 

Mathiws  J.  delivered  the  opinion  of  the 
court  This  suit  is  brought  to  obtain  repara- 
tion for  damages,  which  the  plaintiffs  alleged 
they  have  suffered  as  owners  of  the  brig  Jea- 
se,by  the  negligent  and  unskilful  towing  of 
said  vessel  by  the  steamboat  Grampus,  down 
the  Mississippi,  Sec  The  owners  of  the  boat 
are  made  defendants.  The  cause  was  tried 
by  a  jury  in  the  court  below,  who  found  a 
verdict  for  (the  plaintiffs,  and  assessed  their 
damages  to  two  thousand  four  hundred  and 
fifty-eight  dollars  and  sixty-five  cents,  for 
which',  judgment  was  rendered  and  the  defen- 
dants appealed. 

The  evidence  of  the  case  shows,  that  the 
brig  was  run  aground  near  the  shore  of  the 
fiver,  whilst  she  was  lashed  to  the  steam-boat 
and  whilst  the  latter  vessel  was  in  the  act  of 
lowing  her  to  sea  for  hire,  according  to  the 
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usage  in  such  cases.    The  answer  contains  K«urn  abui* 
a  general  denial  of  the  allegations  in  thepeti-     \^^^J 
tion,  and  an  averment  that  the  defendants  are    **i*h  *  <m» 
not  in  any  manner  liable.    It  seems  from  the  *»*«■  *  al 
testimony  taken  in  the  cause,  that  an  attempt 
was  made  on  their  part  to  prove  that  the  ac- 
cident occurred  in  consequence  of  the  negli- 
gence and  misconduct  of  the  master  and  mar- 
iners on  board  the  brig,  and  not  that  of  the 
captain  and  crew  of  the  steam-beat    In  this, 
we  are  of  opinion  that  they  did  not  succeed j 
and  even  if  such  negligence  had  been  proven, 
it  is  doubtful  whether  it  would  exonerate 

*  » 

them. 

There  is  a  certain  class  of  steam-boats  call- 
ed tow-boats,  used  by  the  owners  in  the  busi- 
ness of  towing  vessels  from  New-Orleans 
down  the  Mississippi,  to  the  Gulf  of  Mexico, 
This  is  the  ordinary  occupation  in  which 
they  are  employed,  and  are  publicly  offered 
to  all  persons  who  may  choose  to  hire  them 
for  this  purpose. 

The  first  question  of  importance  in  the  pre- 
sent  case,  arises  out  of  the  bill  of  exception 
to  the  opinion  of  the  judge  a  quo,  by 
which  he  refused  to  instruct  the  jury,  that  if 
no  negligence  or  misconduct  on  the  part  of 
vol.  i.  45 
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Dbtriot  the  master  of  the  steam-boat  had  been  proven 
J%.  ism    . 
v^»v«w      in  this  case,  the  defendants  are  entitled  to  a 

iMITi*  **■  verdict  in  their  favor.    It  is  perhaps  doubtful, 
Pmta  k  ▲*.  wjie|jlcr  the  refusal  of  the  judge  to  comply 

with  the  request  to  charge  the  jury  as  stated 
in  the  exception,  would  under  all  the  cir- 
cumstances of  the  case,  have  been  erroneous, 
allowing  that  the  defendants  are  not,  accord- 
ing to  the  nature  of  the  business  and  trade 
which  they  carry  on,  subjected  to  all  the  se- 
vere responsibilities  which  are  by  law,  impos- 
ed on  common  carriers.  The  fact  proven 
Tbo  fact  th*t  that  the  brig  of  the  plain tifls  was  run  aground, 
pUintifft  was  ma  while  under  the  direction  and  in  towing  by 

aground    whUa      .  ,  -        ,. 

towed  by  a  stum  the  steam-boat,  raises  a  presumption  of  negh- 
prasamptkm    of  gence  or  mismanagement  on  the  part  of  the 

noffiigenoo     and  «  ■ 

■wconduct    on  captain  of  the  latter  vessel,  which  makes  the 

tbo  part  of  the  ..   t  .  . 

eaouin  of  the  owners  liable  to  pay  tor  the  damages  conse- 
tea  Ha  owner  lia- quent  on  this  accident    And  this  presump- 

We  to  an  action. 

'  tion  supports  the  claim  of  the  plaintiffs,  unless 
contrary  proof  had  been  adduced,  showing  at 
least  ordinary  care  and  diligence,  such  as 
is  usually  practiced  by  prudent  men,  which, 
the  whole  evidence  taken  together,  does  not 
establish.  The  boat  was  unnecessarily  and 
imprudently  near  the  bank  of  the  river  when 
the  accident  occurred.    The  main  question 
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to  be  settled  is,  whether  the  owners  of  steam-  Eatum  Dfctriet 

■  i/«  *  tin       M*y9 1S$0. 

boats,  used  for  to  wing  vessels,  are  to  be  held  s^v-w 
responsible  as  common  carriers.  This  busi-  8MIT*f  *  AU 
ness  is  so  new,  that  nothing  strictly  relating  to  PsnCB  * 
the  obligations  imposed  on  those  who  pur- 
sue it,  can  be  expected  to  be  found  in  any  le- 
gal treatise,  or  adjudged  cases.  Their  just 
standing  in  this  respect  must  be  sought  in  an- 
alogy. Common  carriers  are  those  whose 
trade  is  to  carry  goods  for  hire.  The  trade  of 
the  owners  of  tow-boats  in  this  city,  is  to  con- 
vey, carry  or  tow  vessels  from  this  place  down 
the  Mississippi  to  its  mouths,  over  the  bar, 
and  out  to  sea;  and  to  bring  from  certain, 
points  near  to  those  mouths,  ships  or  vessels 
into  the  port  of  New-Orleans;  and  for  these 
purposes  they  offer  their  steam-boats  to  serve 
the  public  for  hire.  According  to  this  defi- 
nition of  a  common  carrier,  and  the  descrip- 
tion of  the  business  and  trade  of  the  owners 
of  tow-boats,  it  is  not  easy  to  distinguish  the 
trade  and  occupations  of  the  one  from  the 
other ;  and  if  these  be  similar,  the  same  re- 
sponsibilities should  be  attached  to  the  con- 
duct of  both. 

A  distinction  is  attempted  to  be  drawn  be- 
tween the  towers  of  vessels  by  means  of  steam- 
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■Mtom  Datnct  boats  and  ordinary  carriers,  in  consequence  of 

Jtfotr    1680 

y^sr*'  the  power  which  the  rudders  of  the  ships  have 
gMmrfcAfc.  over  the  course  of  the  boats ;  and  in  support 
fxsam  fc  aim  of  this  distinction  we  are  referred  to  a  case 

reported  in  2  Peters,  150,  as  decided  in  the 
supreme  court  of  the  United  States.  That 
case  had  relation  to  slaves,  and  the  summary 
of  the  decision  is,  (as  stated  by  the  reporter) 
that  the  law  regulating  the  responsibilities  of 
common  carriers,  does  not  apply  to  the  case 
of  carrying  intelligent  beings,  such  as  negroes. 
The  carrier  has  not  and  cannot  have  over 
them  the  same  absolute  control ,  that  he  has 
over  inanimate  matter,  &c 

If  these  be  the  reasons  which  influenced 
the  United  States  court  in  that  case,  they  cer- 
tainly are  wholly  inapplicable  to  the  present 

The  undertaking  of  the  steam  tow-boats,  is 
to  carry  inanimate  matter,  without  intelli- 
gence and  uninfluenced  by  any  moral  power. 

The  vessels  which  are  towed  are  almost  en- 
tirely passive.  Steam  is  the  power  by  which 
they  are  moved,  applied  indirectly  through  the 
agency  of  the  boat  which  is  under  the  direc- 
tion and  management  of  her  captain.  By 
the  contract  for  towing,  he  is  bound  to  carry 
them  safely  to  their  destination,  unless  pre- 
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rented  by  uncontrolable  accidents,  or  such  as  Eastern  District 
are  not  within  the  control  of  human  foresight     vj^^/ 
or  power.    If  the  boat  be  so  much  under  the  smith  *  ▲&. 
influence  of  the  rudder  of  the  ship,  it  is  the  Pxsmca  *  *i~ 
duty  of  the  master  of  the  tow-boat  to  look  to 
it    His  undertaking  is  to  tow  die  vessel  in 
safety,  and  he  has  a  right  to  assume  all  the 
authority  necessary  to  effect  that  purpose. 
The  commanH  and  care  of  the  vessel  towed, 
should   either  be  subject  to  his  command 
whilst  she  is  carried  by  his  boat,  or  her  rud- 
der should  be  placed  in  the  hands  of  one  of 
his  own  men.    We  consider  a  vessel  thus 
towed,  as  property  carried  for  hire,  in  which 
her  crew  should  not  be  viewed  as  having 
any  lawful  agency.    How  for  acts  on  their 
part,  contrary  to  the  will  of  the  master  of  the 
boat  and  injurious  to  the  success  of  his  un- 
dertaking, would  exonerate  the  owners  from 
liability,  need  not  be  enquired  into  in  the 
present  case. 
We  are  of  opinion  that  the  situation  of  Owner*  of  steam 

tow-boats  are  Ha- 

proprietors  of  tow-boats  and  the  business  bfe_J"_  common 
they  undertake,  cannot  legally  authorize  a  re* 
laxation  of  the  severity  and  rigour  of  the  rules 
applicable  to  commoa  carriers.    They  differ 
from  pilots,  whose  business  is  to  point  out  die 


camera. 
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Smith  &  ai~ 

Of. 

PlBSCB  fc  AU 


tastera  Dbtriet  course  or  channel  to  be  pursued  by  a  vessel 

Matft  1880.  ' 

coming  into  or  going  out  of  port  They  are 
generally,  persons  licenced  by  authority  of 
governments  to  follow  that  trade  or  employ- 
ment, and  arc  responsible  for  damages  occa- 
sioned by  their  negligence  or  default;  but 
perhaps  may  not  be  subjected  to  all  the  rigour 
of  the  law  relating  to  common  carriers,  being 
a  species  of  officers  instituted"  by  license,  it 

is  their  duty  to  act  when  called  on;  whereas 
the  towing  of  vessels  by  the  owners  of  the 
steam-boats  employed  in  that  business,  is  done 
under  contracts  completely  voluntary. 

It  is  however,  probable,  that  no  great  dif- 
ference in  the  responsibility  of  pilots  and  tow- 
ers of  boats  could  exist  The  accidents  for 
which  both  might  be  bound  to  repair,  the  con- 
sequent damages,  must,  from  the  similarity 
of  the  undertaking,  be  in  all  instances  much 
alike,  and  only  excusable  by  uncontrolable 
events. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 
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BALD  JVIJf  m.  BRACY.  Eartera  District. 

May,  1880. 

A  consignee  has  no  privilege  upon  goods  until  they 
are  delivered,  unless  he  has  received  a  bill  of  lading, 
or  letter  advising  him  of  the  shipment. 

The  ownership  of  goods  is  not  changed  by  a  deli- 
very to  the  master  of  the  vessel,  or  to  the  consignee; 
they  are  however  subject  to  the  claim  of  the  latter 
for  advances. 

Appeal  from  the  court  of  the  parish  and 
city  of  New- Orleans. 

On  the  5th  February,  1829,  the  defendant, 
who  is  a  planter  in  the  state  of  Mississippi, 
drew  upon  A.  &  S.  Fisk  &  Co.  of  New-Or- 
leans, for  two  thousand  four  hundred  dollars, 
as  an  advance  upon  his  crop  of  cotton.  On 
the  1st  March,  the  cotton  was  put  on  board  a 
steam-boat,  with  instructions  to  the  captain  to 
deliver  it  to  A.  fr  S.  Fisk  &  Co.,  to  whom  he 
was  also  the  bearer  of  a  letter  of  advice:  The 
captain  testified  that  he  signed  no  bill  of  lading, 
it  not  being  customary  in  the  Lake  and  Pearl 
River  trade  to  do  so.  Before  the  delivery  of 
the  cotton  or  letter  of  advice  to  the  consignees, 
die  cotton  was  attached  at  the  suit  of  the  plain- 
tiff. A.  &  S.  Fisk  &  Co.  having  paid  the 
draft  and  made  other  advances,  intervened  in 
the  suit.    There  was  judgment  for  the  plaintiff 
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Eastern  Dbtriet.  in  the  court  below,  and  the  intervening  party 

Muy,  18*0. 

appealed. 

* 

Watts )  for  appellant,   made  the  following 
points: 

1.  The  cotton  had  received  its  destination 
from  the  owner,  and  the  lien  attached  from  that 
moment.  'The  captain  of  the  steam-boat  was 
the  agent  of  A.  &  S.  Fisk  &  Co.  to  receive 
the  cotton,  and  it  is  not  usual  to  sign  bills  of 
lading  in  a  neighborhood  trade. 

2.  The  letter  of  advice  accompanied  the  cot- 
ton. It  was  attached  after  the  owner  had  parted 
with  possession  and  given  its  destination. 

3.  The  draft  was  a  special  pledge  and  letter 
of  advice,  and  that  was  in  possession  of  claim- 
ant before  the  cotton  arrived.  It  showed  that 
the  cotton  was  despatched  to  A.  &  S.  Fisk  and 
Co.,  and  the  money  was  a  specific  advance  up- 

* 

en  the  cotton  attached.  If  the  consignees  had 
failed,  and  Bracy  wanted  to  stop  it  in  transitu, 
he  could  only  do  it  on  payment  of  the  advance. 
Skillman  vs.  Bethany,  2  Mart.  n.  s.  104;  Ar- 
mor ys.  Cockburne,  2  Mart.  n.  s.  668;  17 
Massachusetts  Rep.  206;  5  Taunton,  73;  4 
Par-dessus,  357-8. 

McCaleb%  contra. 
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■ 

Before  any  btter  or  bill  of  lading  reached  the  Caitem  District. 
consignees,  the  attachment  was  laid  on  the  cot- 
ton,  and  must  therefore  hold  it.  N.  C.  C.  3214; 

1  Mart.  n.s.  261;  2n.  s.  104;  8  Mart.  486;' 
9  do.  297;  10  do.  48;  1  n.  s.  284;  2  n.  s.  104; 
4  n.  s.  668;  4  Dall.  281;  17  Mass.  Rep.  197; 
1  Common  Law  Rep.  20;  Paley  on  Agency, 
p.  119;  1  Bosanquet  &  Puller,  563. 

Mathews,  J.  delivered  the  opinion  of  the 
court.  In  this  case  the  plain  tiff  caused  to  be 
seized  under  a  writ  of  attachment,  a  certain 
quantity  of  cotton,  on  board  the  steam-boat 
Pearl  River,  which  was  consigned  by  the  de- 
fendant to  A.  &  S.Fisk  &  co.  of  this  city,  who 
intervened  in  tho  present  suit,  and  claim  a 
lien  on  the  cotton  on  account  of  advances 
made  by  them  to  the  consignor.  The  court 
below  gave  judgment  in  favor  of  the  attach- 
ing creditor,  from  which  the  interveners  ap- 
pealed. 

The  evidence  shows  that  the  cotton  seized 
was  put  on  board  the  boat  about  the  last  of 
February  or  first  of.  March,  1829,  for  which 
no  bill  of  lading  was  given;  but  the  captain  of 
the  boat  had  instructions  to  deliver  ittoA.and 
S.  Fisk  &  co.  to  whom  he  was  also  the  bear- 

vol.  i»  46 
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EMtom  District,  er  of  a  letter  of  advice:  but  neither  the  letter 
v^v^/     nor  the  cotton  came  into  their  hands  before 
the  seizure  under  Baldwin's  attachment    On 
the  5th  February  of  the  same  year,  Bracy 
had  drawn  on  the  consignees  for  two  thou- 
sand four  hundred  dollars,  who  accepted  and 
paid  his  bill.    On  the  face  of  this  bill,  the 
drawer  requests  it  to  be  paid  as  an  advance 
on  his  crop  ofcotton,said  to  be  sixty-five  bales. 
Under  these  facts,  the  decision  of  the  cause 
depends  mainly  on  a  proper  construction  of 
the  art  3214  of  the  Louisiana  Code.  Accor- 
ding to  this  article,  every  consignee  or  com- 
mission agent  who  has  made  advances  on 
goods  consigned  to  him,  or  placed  in  his 
hands  to  be  sold  for  account  of  the  consignor, 
has  a  privilege  for  the  amount  of  these  ad- 
vances, with  interest  and  charges  on  the  va- 
lue of  the  goods,  if  they  are  at  his  diposal  in 

his  stores, or  in  a  public  warehouse;  orifbe^ 

fore  their  arrival  he  can  show  by  a  bill  of 

lading,  or  letter  of  advice,  that  they  have  been 

Aobnsirneo  dispatched to  him,  &c.    The  privilege  here 

upo^ffoS^uatii  aN°wed  requires  one  of  two  things  to  create 

KiL^hw  n— eilher  that  lhe  «oods  shou,d  be  in  Ae 
iJdf  iTed0r  kite  P088688*011  °f  ^e  consignee,  or  that  he  should 
£&$m*£  °*  have  received  a  bill  of  lading,  or  letter  ad  vis- 
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ins  him  of  the  shipment    In  the  present  case  Eotem  District. 

t  n  .  t     «^ay»  1880* 

neither  one  nor  the  other  of  these  occurren- 
ces took  place  before  the  seizure  of  the  goods 
by  the  attaching  creditor:  unless  as  contend- 
ed for  by  the  counsel  of  the  [appellants,  the 
draft  or  bill  of  exchange,  drawn  by  the  de- 
fendant on  the  consignees,  should  be  consi- 
dered as  a  letter  of  advice,  as  it  was  received 
and  paid  previous  to  the  shipment  of  the 
cotton.    The  drawer  requests  the  payment 
of  it  as  an  advance  on  his  crop  of  cotton,  esti- 
mated at  65  bales,  but  he  gives  no  advice  of 
its  actual  or  even  intended  shipment  at  any 
particular  period.  The  bill  was  honored  and 
paid  by  the  drawee,  more  than  twenty  days 
before  the  cotton  was  put  on  board  the  boat 
Such  being  the  circumstances  attendant 
on  thisjetter  of  exchange,  it  cannot,  without 
a  most  strained  and  unreasonable  construc- 
tion, be  considered  as  a  letter  [of  advice  rela- 
tive to  the  consignment  of  the  cotton.    The 
claim  of  the  appellants  is  therefore  not  sup- 
ported by  this  article,  of  the  Code.    Neither 
can  these  pretensions  be  aided  by  the  actual 
delivery  of  the  cotton  to  the  master  of  the 
steam-boat,rfor  the  purpose  of  being  convey- 
ed and  delivered  to  them  as  consignee*. 
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Eastern  District  If  they  had  been  purchasers  of  the  cotton 
x^»^,  *  from  Bracy,at  a  stipulated  price,  and  the  lat- 
terhad  forwarded  it  to  them,  perhaps  a  deli- 
very to  the  person  who  undertook  to  carry  it, 
might  be  considered  as  a  delivery  to  the  ven- 
dees, even  without  an  order  to  that  effect,  and 

would  have  screened  them  against  attach- 
ments of  the  creditors  of  the  vendor. 
The  ownership      It  cannot,  however,  be  pretended  in  the 

of  goods  is  not 

changed  by  a  de- present   casewith   the    least  semblance   of 

liver  v  to  the  mas- 
tor  of  the  vessel,  truth,  that  the  mere  delivery  of  the  cotton  to 

or  to    the    con- 
signee; they  are  the  master  of  the  boat,  changed  its  ownership. 

however  subject 

to  the  claim  of  Bracy  still  remained  the  owner,  and  would 

the  latter  for  ad- 

vanoes.  have  continued  to  be  such,  even  after  delive- 

ry to  Fiskes1,  subject  to  their  privilege  for  ad- 
vances: previous  to  that  event  it  was  under 
the  entire  control  of  the  owner,  and  liable  to 
be  seized  by  his  creditors.  This  case  differs 
in  this  respect  from  the  case  cited  from  7 
Mart  n.  s.  137. 

It  is  therefore  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  parish  court 
be  affirmed  with  costs.  . 
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Eastern  District. 
May,  1830. 

If  the  court  direct  the  answer  to  be  served  on  the        i  *~v~**J 
plaintiff,  and  that  he  should  answer  the  interrosato-    De»farg*  & 

•  .  .      .  AL.  ■ 

ries,  it  is  a  conditional  order,  and  the  plaintiff  is  not  V9t 

bound  to  answer,  until  a  copy  of  the  answer  be  served    &«■***©»  k 
on  him. 

Appeal  from  the  court  of  probates  of  the 
parish  and  city  of  New-Orleans. 

A.  M.  Desfarge,  by  last  will  and  testament, 
bequeathed  to  the  defendants,  his  natural  chil- 
dren, all  his  property  in  Louisiana;  and  to  the 
plaintiffs,  his  brothers  and  sisters,  all  his  estate 
in  France;  the  will  contained  a  declaration,  that 
the  property  in  France  was  much  more  con- 
siderable than  that  in  Louisiana,  Upon  a  liqui- 
dation of  the  estate  in  Louisiana,  the  defend- 
ants received  one  half,  and  were  put  in  pro- 
visional possession  of  the  other,  upon  giving 
bonds  to  refund  the  same  to  the  plaintiffs. 

To  recover  this  provisional  deposit,  the  pre- 
sent action  was  brought,  and  resisted  by  the 
defendants  on  the  following  grounds: — First, 
That  by  the  laws,  both  of  France  and  Louisi- 
ana, the  testator  was  authorised  to  bequeath  to 
his  natural  children,  and  they  to  receive  from 
him,  to  the  amount  of  one  half  of  his  property. 
Second^  That   the  testator  left  an  estate  in 
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Eastern  District  France,  far  exceeding  in  value  that  in  Louisiana, 
VJV.'    and  of  which  the  plaintiffs  were  in  possession. 

PEtrxRos  &  To  establish  the  second  ground  of  defence,  the 
9$.  defendants  filed  with  their  answer,  interrogate)- 

ries  to  be  propounded  to  the  plaintiffs;  and  on 
the  5th  May,  1825,  the  court  made  the  follow- 
ing order:  "Let  the  answer  of  the  defendants 
be  served  on  the  plaintiffs,  and  let  them  answer 
the  interrogatories,  as  therein  propounded." 
No  steps  were  taken  by  either  party  to  have  the 
interrogatories  served  on  the  plaintiffs,  and  they 
remained  unanswered.    On  the  6th  February, 
1829,  the  defendants'  counsel  had  the  cause  set 
for  trial,  and  prayed  that  the  interrogatories 
might  be  taken  pro  confessis.    The  court  be- 
low was  of  opinion,  that  the  defendants  should 
have  caused  the  service  of  the  interrogatories, 
and  gave  judgment  on  the  merits  in  favor  of  the 
plaintiffs,  from  which  the  defendants  appealed. 

Seghcrs,  for  appellant.  > 

Dennis,  for  appellee,  urged  the  following 
points: 

1.  There  was  no  occasion  to  answer  the  in- 
terrogatories propounded  by  the  defendants. 

2.  The  courts  in  this  country,  have  no  con- 
trol over  property  situated  in  France. 


m-*2Sj*-, 
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Martin,  J,  delivered  the  opinion  of  the  Eaitem  District 
court.  The  will  of  the  late  A.  M.  Desfarge,  'S^0' 
the  brother  of  the  petitioners,  and  natural 
father  of  the  defendants,  free  persons  of  co- 
lour, appointed  one  of  the  latter  testamentary 
executor,  and  contains  a  bequest  of  all  the 
testator's  property  in  Louisiana  to  his  said 
children,  and  all  his  property  in  France  to 
the  petitioners;  and  the  testator  avers,  that 
the  latter  property  is  much  more  considera- 
ble than  the  former.  The  estate,  in  Louisi- 
ana, having  been  liquidated,  the  defendants 
obtained  a  surrender  of  the  balance  to  them, 
on  their  giving  bond  and  security  to  account 
for  one  half  (o  the  absent  legal  heirs. 

On  suit  being  instituted  on  this  bond,  they 
pleaded  that  the  petitioners  had  in  their  pos- 
session estate  of  the  testator  much  more  valua- 
ble than  what  is  now  in  the  defendants'  hands, 
and  filed  interrogatories,  by  the  answer  to 
which  they  sought  to  establish  this  feet  The 
judge  directed  the  answer  of  the  defendants 
to  be  served  on  the  petitioners,  and  the  latter 
to  answer  the  interrogatories.  Several  years 
had  elapsed  after  this,  when  the  defendants' 
counsel  had  the  cause  set  down  for  hearing, 
and  at  the  trial  contended,  that  as  the  inter- 
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Eastern  District  rogatories  were  not  answered,  they  ought  to 

May,  1830.  .         ^ 

v^rv^z      be   taken  pro  confessis.     Ine  petitioners' 
Dbsfarob  &   counsel  urged,  that  the  order  to  answer  was 
De«f!rgi  it    conditional  anc'  contingent,  dependent  on  the 
AMm         service  of  the  answer,  which  had  not  taken 
place;  and  that  if  the  order  was  absolute, 
still  the  interrogatories  could  not  be  taken 
pro  confessis,  as  they  were  framed  in  such  a 
manner  as  to  render  specific  answers,  to 
which  affirmative  or  negative  answers  could 
not  be  substituted.    The  questions  not  being, 
whether  an  estate  of  the  testator,  equal  to  that 
in  the  defendants'  hands,  was  not  in  the  pos- 
session of  the  petitioners;  but  what  was  the 
amount  of  the  estate  of  the  testator,  in  the  pe- 
titioners9 possession  ?  and  the  like. 

On  the  first  proposition,  we  think  the  peti- 
Uth%  oowt  di-  tioners  had  not  an  absolute  right  to  have  their 

net  the  answer  s 

t* be  served  on  interrogatories  answered;  and  the  judge's 

the  plaintiff;  end  °  '  *      ° 

that  he  should  order  was  conditional  or  contingent,  and  the 

answer  the  niter-  ° 

rogatories,  it  is  a  petitioners  were  not  bound  to  answer,  till 

conditional  order  * 

and  the  plaintiff  served  with  a  copy  of  the  answer. 

is  not  bound  to  *  J 

copy  of  the  an.      We  are  not  ready  to  admit,  that  the  form 
him.  of  the  interrogatories  would  have  prevented 

their  being  taken  pro  confesses,  had  the  or- 

der  been  absolute. 
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But  we  are  of  opinion,  that  as  the  order  Eattern  tfrtrfct. 

1  Mayt  1889* 

Was  in  an  unusual  form,  the  defendants,  who      v**v-w/ 
in  our  opinion  ,  had  a  legal  and  equitable  de-     *"*£?* 
fence,  ought  not  to  be  the  victims  of  the  view  dbs*ah*«  fc 
which  their  counsel  took  of  it;  and  more 
especially,  as  the  will  presents  the  idea  which 
they  rely  on,  of  the  testator  having  a  larger 
estate  in  France  than  in  Louisiana ;  and  our 
remanding  the  case,  may  subject  the  petition- 
ers to  delay  only,  while  our  affirmance  of  the 
judgment  may  eventually  deprive  for  ever  the 
defendants  of  the  provision  for  their  support, 
left  them  by  their  natural  father. 

The  legislature  has  made  a  provision  for 
a  case  like  the  present,  Code  of  Practice,  90& 
It  has  authorised  us,  when  we  believe  we 
cannot  definitively  pronounce  on  the  case,  in 
the  state  in  which  it  is,  because  the  parties 
have  failed  to  adduce  the  necessary  testi- 
mony, to  remand  the  cause. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  court  of  pro- 
bates be  annulled,  avoided  and  reversed,  and 
the  case  remanded,  with  instructions  to  pro* 
ceed  therein  according  to  law,  the  appellee* 
paying  costs  in  this  court, 

▼oil.  i.  47 
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Eastern  Dmtrict         ZEJWER  4*  AL.  w.  THEIR  CREDITOR* 
May,  1880. 
v^-v-%^  If  a  tableau  be  homologated,  in  all  parts  which 

Ksvvca  &  ai»  have  not  been  opposed,  &c.   the  homologation  ii 
TniB^Casni.  ^solute. 

TOE*. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court* 

M  Porter,  J.  delivered  the  opinion  of  the 

ITataMewbe  r 

fcnrtogtted,  in  court.    The  tableau  of  distributon  in  this 

all  parte   which 

***•  not  been  ease  was  returned  into  court,  in  the  month  of 

oppoted.fec  the 

homologation  is  June,  1827.    On  the  22d  of  that  month,  and 

in  the  same  year,  several  oppositions  were 
filed  to  it.  Among  others,  the  executors  of 
Benjamin  Morgan,  the  heirs  of  Win.  Kenner, 
James  Brown,  and  J.  Humphreys,  opposed 
the  recognition  on  the  tableau,  of  Thadeut 
Phelps  4*  Co.  as  creditors. 

On  the  12th  June,  1828,  the  following 
judgment  was  rendered  by  the  parish  court  z 
"It  being  proved  to  the  satisfaction  of  the 
court,  that  the  rule  taken  on  the  creditors  and 
others,  to  show  cause  why  the  tableau  of  dis- 
tribution, filed  in  the  premises,  should  not  be 
homologated,  had  been  duly  published  ac- 
cording to  law;  therefore,  it  is  ordered  by 


Kknmer  &  *t» 
Tassa    Casm* 
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the  court,  on  motion  of  George  Eustis,  Esq.  Ewt«re  District, 

May,  1880. 

of  counsel  for  the  syndics  herein,  that  the  said 
tableau  of  distribution  be  homologated  and 
confirmed  in  all  and  every  respect,  in  which 
they  are  not  opposed  by  the  different  creditors 
who  have  filed  tfjeir  opposition  thereto. 

On  the  11th  of  February,  1830,  the  cause 
was  set  for  trial,  on  the  opposition  of  Brown, 
Humphreys,  Morgan's  executors,  and  others, 
and  no  proof  having  been  offered  by  them  in 
support  ef  their  allegations,  the  court  directed 
their  opposition  to  be  dismissed,  and  the 
tableau,  so  far  as  it  regarded  the  claim  of 
Phelps  &  Co.  to  be  confirmed. 

Six  days  previous  thereto,  however,  an  op* 
position  was  filed  by  the  appellants  to  the 
tableau,  on  the  same  grounds  as  those  set 
forth  by  Humphreys,  Morgan  and  others.  It 
was  set  for  trial  on  a  subsequent  day,  and  the 
judge  being  of  opinion  it  was  filed  too  late, 
dismissed  it.  From  that  decree,  the  present 
appeal  is  taken. 

On  behalf  of  the  appellants,  it  is  con- 
tended, that  their  objections  to  the  tableau 
did  not  come  too  late;  that  the  court,  in  its 
judgment  of  1828;  reserved  the  matters 
bow  contested,  and  that  until  a  decree  of 
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Euurn  Dittrwt.  homologation,  signed  by  the  judge,  any 

creditor  may  contest  the  correctness  of  the 


*"*•"  *  **•  tableau-     6  Martin,  652. 

nut!*"1*  The  reservation  relied  on,  is  in  these 
words:  "that  the  said  tableau  be  confirmed, 
in  all  and  every  respect  in  which  they  are 
not  opposed  by  the  different  creditors  who 
have  filed  their  opposition  thereto,"  and 
we  do  not  think,  that  on  a  fair  construction 
of  it,  the  appellant's  case  is  sustained.  Its 
•  phraseology  does  not  certainly  possess  all 

desirable  clearness,  but  we  do  not  think  it 
was  intended  to  reserve  to  creditors,  other 
than  those  who  had  already  made  opposi- 
tion, the  right  of  opposing  it  at  a  future  time. 
The  delays  too  frequently  attending  the 
settlement  of  insolvents1  estates,  are  often  a 
source  of  great  expense,  and  work  a  serious 
injury  to  all  concerned.    Unless,  therefore, 
the  judgment  now    under  consideration, 
clearly  extends  the  time  of  making  objec- 
tions to  the  tableau,  further  delay  should 
not  be  allowed.    To  our  minds  it  is  doubt- 
ful, and  we  cannot'  open  the  case  for  further 
litigation,    if  we  did,  the  insolvents'  estate 
would  not  be  much  nearer  settlement  than 
it  was  two  years  ago-    It  is  now,  we  believe, 


KsKifsa  fc  AL. 

vs. 
Their    Cbkdi- 

TOfcft. 
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nearly  five  since  the  bilan  was  filed.  If  the  Ewttm  Diatxiet 
appellants  considered,  that  the  opposition 
made  by  other  creditors  on  this  ground,  dis- 
pensed them  from  the  necessity  of  filing 
one,  they  ought  to  acquiesce  in  the  judg- 
ment rendered.  If  they  did  not,  they  had 
two  years  to  present  their  objection,  and  at 
the  end  of  that  time,  we  think  it  would  be 
a  great  hardship  to  the  other  creditors,  to 
await  the  litigation  of  this  question,  before 
a  dividend  could  be  made. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  parish  court 
be  affirmed  with  costs. 


BERAPURJY  vs.  LA  CROIX. 

m  ml 
The  purchaser  of  mortgaged  premises  is  not  subro-     1.1  ^ 

gated  to  the  mortgagee's  right,  although  he  pay  the 

price  to  the  mortgagor,  who  immediately  and  in  his 

presence  pays  it  over  in  discharge  of  the  mortgage. 

It  is  immaterial,  whether  the  mortgagor  use  his 
money,  or  any  other,  to  discharge  the  mortgage. 

Judgment  against  the  tutor  is  prima  fade  evidence 
against  a  third  possessor,  but  if  collusion  be  pleaded, 
and  it  be  denied  that  the  tutor  was  not  chargeable  foe 
any  thing,  evidence  to  the  contrary  must  be  produced 
by  the  minor. 
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Kuitra  Dkufet      Appeal  from  the  court  of  the  parish  and 

May,  1880.  * 

v^-v*^      city  of  New-Orleans. 

8BftAPUft* 

La  Csoub  The  plaintiff,  having  obtained  a  judgment 
against  her  mother  and  guardian  for  her  por- 
tion of  her  father's  estate,  sought  to  satisfy  the 
same,  by  the  seizure  and  sale  of  a  house  and 
lot,  which  her  mother  had  purchased  after  the 
death  of  her  father,  and  subsequently  sold  to 
the  defendant.  It  was  proved,  that  the  father 
of  the  plaintiff  left  a  considerable  property,  and 
that  the  mother  administered  on  the  estate  of 
her  children. 

The  defence  set  up  was,  that  the  purchase 
money,  paid  by  the  defendant  for  the  house 
and  lot  in  controversy,  having  been  employed 
by  die  mother  of  plaintiff  to  pay  her  vendor  a 
balance  due,  he,  the  defendant,  became  of  right 
subrogated  to  the  privileges  of  the  vendor  of 
the  plaintiffs  mother.  The  evidence  showed, 
that  a  balance  of  seven  thousand  dollars  was 
due  from  the  mother  of  the  plaintiff  to  ber  ven. 
dor,  and  that  when  the  defendant  purchased  the 
•property,  he,  the  defendant,  the  mother  of  the 


*•> 


V*  *'■  *      *.^lakitifff  and  her  vendor,  went  before  a  notary, 

. .    v  ^  ja  whose  presence  the  defendant  paid  to  the 

platfctifPs  mother  the  price  of  the  sale,  six  thou- 

>     ^  I  «nd  dollars  in  cash,  and  furnished  his  notes  for 
y 
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the  remainder.     She  immediately,  in  presence  Eastern  District. 

Mayt  1880. 

of  the  notary  and  witnesses,  paid  to  her  vendor      v^-v-w 
the  balance  due,  who  gave  her  a  receipt  in  full,     8,m**u** 
and  released  the  mortgage  on  the  property.   On     La  c*01*- 
the  trial  the  defendant  offered  a  witness,  to  prove 
that  the  money  paid  by  the  plaintifPs  mother  to 
her  vendor,  was  the  same  money  which  at  the 
same  moment  was  paid  by  th$  defendant  for  the 
property.     The  court  refused  to  admit  the 
evidence,  and  the  defendant  excepted.    The 
court  also  (notwithstanding  the  defendant's  ob- 
jection) permitted  the  plaintiff  to  read  in  evi- 
dence the  record  of  the  suit  of  the  plaintiff 
against  her  mother.    There  was  judgment  for 
the  plaintiff,  and  the  defendant  appealed. 

Dennis,  for  appellant 

1.  The  subrogation  in  fa vor  of  the  appel- 
lant took  place  of  course,  and  independent  of 
the  will  and  consent  of  the  other  parties.  Old 
C.C.p.  29,  art.  151. 

2.  The  court  erred  in  rejecting  the  evidence 
offered. 

3.  The  judgment  of  the  plaintiff  against 
mother,  ought  not  to  be  proof  against 
persons. 

Gviojt,  contra. 
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Extern  District      1.  A  mother  has  no  right  to  purchase  pro- 
^X^L      fcrty  fo*  her  minor  child. 
is»A*u*ir         g.  A  minor  can  neither  alienate  nor  purchase, 
La  caoxx..    without  the  authority  of  justice.  Sarupurn  vs. 
Debuys,  6  Mar.  n.  s.  18. 

Marti*,  J.  delivered  the  opinion  of  the 
court*    The  plaintiff  seeks  to  obtain  satis- 
faction of  a  judgment  against  her  mother 
and  tutrix,  by  the  seizure  and  sale  of  a 
house  and,  lot,  purchased  from  the  latter  by 

the  defendant. 

* 

He  resisted  her  intentions,  under  a  legal 

• 

subrogation  to  the  right  of  the  mother's  yen? 
dor,  to  whom  be  alleges  he  has  paid  six 
thousand  dollars,  the  balance  of  the  con- 
sideration of  the  sale  from  this  vendor  to 
the  plaintiff's  mother.  The  plaintiff  con* 
tends*  this  sum  was  paid  by  the  defendant 
to  her  mother,  as  the  consideration  of  the 
sale  between  her  and  him;  and  that  he  did 
not  pay  her  mother's  vendor,  but  on  the 
contrary,  she,  the  mother,  after  having  re- 
ceived the  defendant's  money,  paid  a  larger 
sum  to  her  own  vendor,  on  the  balance  of 
the  price  due  to  the  latter. 

There  was  judgment  for  the  plaintiff  and 
the  defendant  appealed. 
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The  facts  of  the  case,  as  they  appear  Buttr*  Dfetti* 
from  the  record,  are,  that  the  plaintiff's 


mother,  having  purchased  the  premises,  ***£*** 
while  she  was  the  plaintiff's  tutrix,  for  twen-  *■*  c*°* 
ty  thousand  dollars,  six  thousand  dollars  of 
which  she  paid  down,  and  had  a  time  for 
the  balance,  giving  two  notes  of  seven  thou* 
sand  dollars  each,  payable  at  six  and 
twelve  months,  and  afterwards  sold  the 
premises  to  the  defendant,  through  the  mi* 
nistry  of  the  register  of  wills,  for  twelve 
thousand  dollars,  payable  six  thousand  dol- 
lars in  cash,  and  the  balance  in  two  notes  of 
three  thousand  dollars  each,  at  six  and  nine 
months.  After  the  adjudication,  the  de- 
fendant, the  plaintiff's  mother,  and  her  ven- 
dor, went  before  a  notary,  in  whose  pre- 
sence the  defendant  paid  to  the  plaintiff's 
mother  the  said  sum  of  six  thousand  dollars 
in  cash,  and  delivered  her  his  two  notes  for 
three  thousand  dollars  each,  and  she  jrame- 
diately  paid,  in  the  presence  of  the  notary 
and  witnesses,  the  sum  of  seven  thousand 
dollars,  to  her  own  vendor,  who  acknow- 
ledges to  have  therefore  received  ano* 
ther  sum  of  seven  thousand  dollars,  in  dis- 
charge of  the  two  notes  of  the  plaintiff's 

VOL.  l  48 
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Ewt'ern  Dfctriei.  ther,  gave  her  a  discharge  of  the  balance 

due  on  the  premises,  and  consented  to  the 


B*ftA»*«*    ra()iation  of  the  special  mortgage  she  bad 
La  c«ow.     for  ii|C  payment  of  the  balance. 

On  these  facts,  the  appellant's  counsel 
has  contended,  that  it  is  apparent  from  the 
attendance  of  the  vendor  of  the  plaintiffs 
mother  before  the  notary,  the  payment  of 
six  thousand  dollars  in  cash,  and  the  delive- 
ry of  two  notes  for  three  thousand  dollars, 
together  with  the  immediate  payment  re- 
ceived by  the  plaintiff's  mother's  vendor, 
that  the  appellant  gave  his  money  to  her 
lor  the.  purpose  of  her  immediately  paying 
her  own  vendor,  which  was  accordingly 
done;  and  hence  it  has  been  urged,  that  the 
appellant,  being  the  owner  by  the  adjudi- 
cation of  the  premises,  bad  interest  to  dis- 
charge the  mortgage  which  the  former  ven- 
dor had  thereon,  and  the  mortgage  having 
been  discharged  out  of  his  the  appellant's 
money,  be  is  legally  subrogated  to  the  mort- 
gagee, as  effectually  as  if  he  bad  directly 
paid  the  money  into  the  mortgagee's  bands. 
The  pnrcha-      The  parish  court  thought  differently,  and 

fer  of  mortgaged  m*  n  v       m 

premises  is  net  we  think  correctly.    The  appellant's  aim 

subrogated     to  .  '  rr 

n»  mortgagee's  .was  to  have  the  original  vendor's  mortgage 


• 
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discharged,  and  the  entry  of  it  in  the  books  Emm*  tfetrta. 
of  the  register  of  mortgages  erased,  for  by      v^v-w 
an  act  to  which  he  was  a  party,  the  mort-     8"*f*UB* 
gagor  discharged   the  mortgage,  and   con-     La  c*oix* 
sented  to  his  mortgagor  having  the  registry  Jf Jf;y  ^pjfi 
of  it  erased.     The  appellant's  money  be-  ^bp^°erfflJ 
came  eo  instanti  that  he  paid  it,  her  inline-  "ncepayiV VXt 
diate  vendor's  money,  and  she  nor  he  paid  ^tw^gS. 
it  iu  discharge  of  the  mortgage. 

Our  attention  has  been  called  to  two  bills 
of  exceptions  to  the  opinion  of  the  court, 
v>  bo  refused  evidence  of  the  plaintiff's  mo- 
ther having  discharged  the  mortgage,  by  the 
payment  of  the  very  money  she  received 
from  the  appellant 

The  other,  to  the  admission  on  evidence 

(notwithstanding  the  appellant's  objection) 

of  the  record  of  the  plaintiff's  suit  against 
her  mother.  . 


The  parish  court,  in  our  opinion,  did  not      It  k 
err.    It  was  immaterial  whether  the  appel-  th«    nortgigor 
lant's  vendor  used  the  money  he  had  just  ■■yotbtr.te** 

J  *>  charg*  the  MMt* 

paid  her,  or  any  other  money  of  her  own,  to  ft* 
pay  her  debts  to  her  mortgagee. 

The  record  of  the  suit  against  the  plain- 
ther,  is  prima  facie  evidence  of  the  debt 
Had  the  appellant  pleaded  collusion  and 
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SMttm  XHstrfet  fraud,  and  that  nothing  was  due  to  the  plain- 

v^U*/      tiff  by  her  mother;  this,  as  it  might  not  be 

•*»afv&»     direct  I  j  proven,  and  must  have  been  met 

LtCaoix.      by  evidence  of  an  actual  debt,  might  have 

/J^g^11*^*-  thrown  the  burden  of  the  proof  on  the 

*7rim*  f*cu  appellee. 

endue*  against     rr 

fcrt^PoXion  I*  w  therefore  ordered,  adjudged  and  de- 
it  bedimed'  thai  creed,  that  th«  judgment  of  the  parish  court 
wm  imc  etumt!  he  affirmed  with  costs. 

Me  for  aa/  thing, 

evident*  to  the  ^— ^— ^« 

eeotrary  mutt  be  mm^^b^^ 

produoadbj  the 

£ber.  WILSON  %$.  McBUOH  *  4L. 

Where  the  plaintiff  failed  to  make  out  his  case, 
judgment  of  nan  suit  was  property  rendered. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

The  plaintiff  alleged  that  he  purchased  of 
McHugh,  a  tavern  establishment  with  its  furni- 
ture, fixtures  and  stock.  That  he  remained  in 
possession  thereof  about  five  months,  when  du- 
ring a  temporary  absence  from  the  state,  and 
while  the  establishment  was  in  charge  of  his  a- 
gent,  McHugh  topk  forcible  possession,  and 
sold  it  to  Sears,  the  other  defendant  He  pray* 
ed  that  the  defendants  be  decreed  to  deliver  up 
the  establishment  together  with  damages.  The 
defendants  pleaded  the  general  issue. 
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It  appeared  from  the  evidence,  that  Mc-  E»ium  District. 

_  May,  1880* 

Hugh  had  agreed  to  sell  out  the  establishment     ^^^^ 
to  the  plaintiff,  who  was  his  bar  keeper,  but  no       Wilsow 
price  was  fixed  upon.     After  this  agreement  to  m«Hu«k  &  al 
sell,  the  plaintiff  carried  on  the  business  in  his 
own  name,  furnished  supplies  and  paid  the  rent. 
That  prior  to  his  departure  from  the  state,  an 
inventory  was  taken  of  (he  furniture  and  stock 
to  enable  the  plaintiff  to  come  to  a  settlement 
with  McHugh,  but  it  did  not  appear  that  any 
settlement  ever  took  place.    After  the  depar- 
ture of  the  plaintiff,  McHugh  took  possession 
of  the  establishment,  and  as  stated  in  the  peti- 
tion, Sold   it  to   Sears,   the  other  defendant. 
There  was  judgment  of  non-suit  in  the  court 
below,  and  the  plaintiff  appealed. 

Rostlius,  for  appellant,  assigned  for  error. 

1.  The  court  below  erred  in  giving  judg- 
ment of  non-suit,  because,  as  regards  moveable 
property,  delivery  and  possession  is  the  best 
evidence  of  the  completion  of  the  sale. 

2.  The  plaintiff  is  entitled  to  recover  the 
damages  claimed,  because  there  is  sufficient 
proof  on  the  record  to  establish  the  loss  sus- 
tained by  him.  Durnford  vs.  the  syndics  of 
Brooks,  S  Mart.  Rep.  322,  C.  C.  art.  1916, 
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Dbtefet  1917, 2243.    Pothier  eon  de  vente  No.  319. 
^[^^      Toulier  vol,  7,  p.  54,  No.  35, 

WlLSOX 

M  „  •••  ^  Sterrett.  contra, 

•  To  constitute  a  perfect  sale,  three  things  are 
necessary:  the  thing  sold,  the  price  and  the 
consent;  and  there  is  no  proof  that  any  price 
was  fixed  upon.     C.  C.  art  2414, 2437. 

Marti*  J.  delivered  the  opinion  of  the 
court  The  plaintiff  sets  forth  he  purchased 
from  the  defendant  McHugh,  a  tavern  estab- 
lishment with  the  furniture,  fixtures  and 
stock,  and  was  put  in  possession  thereof,  and 
afterwards,  in  his  absence,  the  said  defen- 
dant illegally  possessed  himself  of  the  premi- 
ses, and  sold  and  delivered  them  to  the  other 
defendant.  The  petition  concludes  with  a 
prayer  for  damages. 

The  defendants  severed  in  their  pleas; 
they  both  pleaded  the  general  issue ;  but  the 
last  defendant  added  thereto  a  pleaofrecon- 
vention. 

There  was  a  judgment  of  non-suit,  and  the 
plaintiff  appealed.  His  counsel  has  assigned 
as  errors  apparent  on  the  face  of  the  record, 
that, 

L  The  court  erred  in  non-suiting  him,  as 
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with  regard  to  personal  property,  delivery  of  E*«t«m  Dterfet, 
possession  is  the  best  evidence  of  the  comple-      >rv-v 
tion  of  the  ?ale.  **%?* 

2.  The  plaintifT  was  entitled  to  damages,  as  McH*««  *  **; 

there  was  evidence  of  the  loss  he  sustained, 

# 

and  the  profits  he  was  deprived  of,  as  there  is 
a  statement  of  facts,  we  have  examined  the 
case  on  the  merits,  independently  of  the 
assignment  of  errors. 

From  the  testimony,  the  judge  a  quo  has 
concluded  no  complete  sale  took  place,  as  it 
does  not  appear  that  any  price  was  agreed  on. 

The  plaintiff  was  in  possession  of  the  premises 
as  bar  keeper  of  the  defendant  Wilson,  who 
entered  into  some  arrangements  for  a  sale; 
during  this  period  the  plaintiff,  continuing  as 
bar  keeper  to  be  in  possession.  After  his  de- 
partqre,  the  defendant  McHugh,  seeing  the 
bargain  had  not  been  brought  to  a  conclusion, 
sold  to  the  other  defendant 

Such  is  the  view  the  inferior  judge  has  ta-  Wbm  ti»pi«s»> 

i  mi  •     **»#•'        •  tiff  failtd  to  bhK# 

ken.  The  testimony  is  far  from  being  com*  out  h*  <*»•, 
plete  either  way,  but  in  our  opinion  prepon*  {rif^]«op»r£ 
derates  in  favour  of  the  defendant 

It  is  therefore  ordered,  adjudged  and  de* 
creed,  that  the  judgment  of  the  parish  court 
be  affirmed  with  ooste. 
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Eftsttra  District. 

May,  18S0.      LOUISIANA  BAJfKvi.  JTEJ^XBR*S  SUCCESSION. 

IiOVMiAVA         Whether  stipulations  in  contracts  of  partnership, 

Baks         by  which  they  may  be  continued  after  the  death  of 

Kawir  ■*'•  sue-  one  °f  the  partners,  for  the  benefit  of  his  heirs,  be 

emtio*,        binding  on  the  latter,  without  their  consent?     Qacre. 

no  nil  According  to  the  laws  and  usages  of  commerce,  as 

they  prevailed  at  the  time  of  the  adoption  of  the 
Code  of  1808,  no  stipulation  could  fce  made  by  part- 
ners, absolutely  binding  on  the  heirs  of  one  of  them 
who  should  die,  to  continue  the  partnership  after  his 
death,  and  be  made  responsible  for  contracts  made  in 
the  partnership  name. 

Appeal  from  the  court  of  probates,  of  the 
parish  of  Orleans. 


This  was  an  action  to  recover  from  the 
tate  of  William  Kenner,  deceased,  twenty-nine 
thousand  seveiv  hundred  and  sixty-six  dollars 
and  twenty  .six  cents,  being  the  amount  of  three 
promissory  notes,  drawn  by  the  commercial 
firm  of  William  Kenner  &  Co.  to  the  order  of 
Morgan,  Dorscy  &  Co.  and  by  them  endorsed 
to  the  plaintiffs. 

The  defence  set  up,  was,  that  the  partnership 
of  William  Kenner  &  Co.  was  dissolved  by  the 
death  of  Kenner,  prior  to  the  execution  of  the 
notes,  and  that  after  his  death,  the  surviving 
partners  were  bound  to  liquidate  the  partner- 
ship as  soon  as  possible,  and  had  no  right  by 
law  or  otherwise,  to  enter  into  any  new  contract 


N. 


Mvyt  1880. 


Bark 
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in  the  name  of  said  partnership,  so  as  to  bind 
or  affect  the  estate  of  the  said  William  Kcnner. 

It  appeared  from  the  evidence,  ttat,  on  the  **2^1t*A 
5th  May,  1824,  the  partnership  which  had  pre- 
viously  existed  between  Kcnner,-  Clague  and 
Oldham,  under  the  firm  of  William  Kcnner  8c 
Co.  was  continued  for  the  period  of  three  yean, 
and  in  the  articles  of  copartnership  then  enter* 
ed  into  between  the  said  partners,  was  the  foU 
lowing  clause.  "Should  any  one  or  more  of 
the  said  partners  die  before  the.  period  stipula- 
ted for  the  ending  of  said  partnership,  such  death 
or  deaths  shall  not  operate  a  dissolution  of  the 
same,  in  any  manner  whatever;  but  the  same 
shall  continue  until  the  expiration  of  the  said 
period,  between  the  surviving  partner  or  part* 
ners,  and  the  heir  or  heirs  of  such  deceased 
partner  or  partners;  and  the  said  surviving  part* 
ner  or  partners  shall,  and  may  continue  to 
use  the  name  of  said  firm  as  now  established; 
to  remain  in  possession  of  and  sell,  negotiate 
and  disposed  of  and  generally  to  administer  all 
the  property,  moveable  and  immoveable;  aft 
the  effects,  moneys,  rights,  credits  and  debts, 
and  other  means  thereof,  in  the  same  manner  as 
if  the  said  parties  were  all  living,  until  the 
expiration  of  the  said  period,  and  to  wind  up 
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■aitem  DUtHtt  wd  liquidate  the  affairs  of  said  partnership,  and 

^^^/      render  an  account  thereof,  when  thus  liquid.it- 

|»avMiA«A     ed  to  the  heirs  or  representatives  of  such  de- 

^       •••  ceased  partner  or  partners." 

*•»»*»'•  too* 

It  was  admitted  that  William  Kenner  died, 
on  the  14th  of  May,  1824,  leaving  six  children, 
all  minors;  and  that  the  notes  sued  upon,  were 
dated  in  1825.  There  was  judgment  for  the 
defendants,  and  the  plaintiffs  appealed. 

Livcrmorc,  for  appellants ;  Mazureau,  for 
appellee. 

Mathews,  J.  delivered  the  opinion  of  the 
court. 

In  tin*  case,  proceedings  were  commen- 
ced in  die  court  below,  to  recover  from  the 
succession  of  the  deceased,  thesnm  of  twenty- 
nine  thousand  seven  hundred  and  sixty-six 
dollars  and  twenty-six  cents,  on  account  of 
several  negotiable  notes  purporting  to  have 
been  executed  and  signed  by  the  commercial 
firm  of  William  Kenner  &  Co.  The  de- 
fence, on  the  part  of  the  succession,  is  a  dis- 
solution  of  the  partnership,  previous  to  the 
making  and  signing  of  the  notes  in  its  name, 
by  the  death  of  Kenner.    The  court  of  pro* 
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bates   gave  judgment  against  the  claim  of  cutm  District. . 
the  plaintiffs,  fro'n  which  they  appealed.  w^*^/' 

The  evidence)  of  thecaso,  and  facts  admit*     Louwiaka 

*  Bank 

ted,  show,  that  a  commercial  partnership  had  -  M, 
existed  between  William  Kenner,  Richard  cmmo*. 
Ciagueand  John  Oldham,  rairying  on  trade 
under  the  name  and  firm,  of  William  Kenner 
&  Co.  up  to  the  5th  of  May,  1824;  which  was 
at  that  date  continued  by  agreement,  entered 
into  between  the  partners*  for  the  space  of 
three  years  thereafter.  On  the  14th  of  the 
same  month  Kenner  died,  leaving  6ix  chit 
dren,  all  minors.  The  notes  of  which  the 
plaintiffs  claim  payment  from  bis  succession 
in  the  present  action,  bear  date  in  the  year 
1825,  after  his  dead) ;  and  were  executed  in 
relation  to  new  contracts,  made  by  the  sur- 
viving partners,  who  used  the  partnership 
name  in  signing  them,  in  consequence  of 
power  to  that  effect,  given  by  the  terms  of  the 
7th  art.  of  the  contract,  by  which  the  partner- 
ship was  continued.  It  is  expressed  in  the 
following  words.  "Should  any  one  or  more 
of  the  said  partners  die,  before  the  period 
stipulated  for  the  ending  of  the  said  partner- 
ship, /.uch  death  or  deaths,  shall  not  operate 
m  dissolution  of  the  same,  in  any  manner 
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Eotm  Dfetritt  whatever,  but  the  same  shall  continue  until 
V.XVXJ  the  expiration  of  the  said  period,  between  the 
*QB™ir*,,A    surviving  partner  or  partners,  and  the  heir  or 

KsuNKft'f  «vc-  ^e're  °f8UC'1  decased  partner  or  partners;  and 
•swio*.      |||e  gjijj  surviving  partner  or  partners  shall, 

and  may  continue  to  use  the  name  of  said 
firm  as  now  established ;  to  remain  in  posses- 
sion of}  and  sell,  negotiate  and  dispose  of,  and 
generally  to  administer  all  the  property, 
moveable  or  immoveable;  all  the  effects,  mo- 
neys, rights,  credits  and  debts,  and  other 
means  thereof,  in  the  same  manner  as  if  the 
said  partners  were  all  living,  until  the  expira- 
tion of  the  said  period;  and  to  wind  up  and 
liquidate  the  affairs  of  the  said  partnership, 
and  render  an  account  thereof,  when  thus  li- 
quidated to  the  heirs  or  representatives  of  such 
deceased  partner  or  partners." 

The  8th  art  requires,  that  efforts  should  be 
made  to  bring  the  concerns  and  dependen- 
cies of  the  partnership  into  as  narrow  a  com- 
pass as  possible  before  the  period  at  which 
it  was  to  close*  Profits  and  losses  at  its  ter- 
mination were  to  be  taken  into  account,  from 
the  1st  day  of  December,  1820,  until  the  time 
limited  for  its  duration,  &c 


KSJtNKR'f  iVC- 
CKSUOJf. 
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According  to  these  stipulations,  the  conn-  Eastern  District. 

.  May,  1830. 

sel  for  the  appellants  contended,  that  the  sur-      v>w 
viving  partners  had  a  right  to  use  the  name    L°21"  »"* 
and  style  of  the  firm  in  transacting  commercial  "' 

business  to  any  extent  that  they  might  deem 
proper,  and  that  the  heirs  of  William  Kenner, 
the  deceased  partner,  are  bound  in  solido 
with  the  survivors,  by  all  notes  or  other  in* 
struments  in  writing,  executed  in  the  partner- 
ship name,  in  pursuance  of  the  contract  by 
which  it  was  continued,  although  such  busi- 
ness may  have  been  transacted,  and  the  name 
signed  to  the  notes,  &c.  since  the  death  of 
their  father. 

In  support  of  this  proposition,  reliance  is 
had  on  the  Old  Civil  Code,  and  on  the  com- 
mercial laws  or  usages  of  England,  of  Scot- 
land, of  the  United  States,  of  France,  of 
Holland,  of  Germany,  and  those  which  have 
been  understood  as  existing  in  Louisiana. 

We  have  examined  the  authorities  cited,  to 
show  the  laws  and  usages  in  these  foreign  go- 
vernments, in  relation  to  questions  analogous 
to  that  which  is  now  under  discussion ;  and 
they  seem  to  authorize  stipulations  in  con- 
tracts of  partnership,  by  which  they  may  be 
continued  after  the  death  of  one  of  the  part* 
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Eastern  District,  ners,  for  the  benefit  of  bis  heirs.  But  whe- 
vJ2^-ew  iher  they  would  be  binding  on  the  latter, 
LouitiAHA     without  their  consent  or  acquiescence,  is  per- 

Bank 

•*•  haps  doubtful.    In  relation   to   minors,   to 

k     cbmiow.      whom  the  law  does  not  attribute  the  power 

Whether stipa-  of willing,  or  consenting^  the  principle  conten- 

laUous    in    coo* 

trmcuofptrtnor-  ded  for  by  the  appellants,  wou Id  involve  great 

•hip,    by    which 

they  may  be  con-  difficulty,  if  not  legal  absurdity  in  their  con- 
tinued after  the  J    '  *  J 

death  of  one  of  sequences.    Heirs  are  bound  to  discharge 

the  partners,  for 

the  benefit  of  his  the  obligations  of  their  ancestors,  contracted 

bene,  be  binding 

on   the   latter,  by  the  latter  while  living,  to  the  extent  of  the 

without     their       J  -n 

swusent?  Qu*r*.  property  which  they  inherit.    But  the  power 

of  an  ancestor,(particularly  according  to  our 
laws,  relating  to  forced  heirs,)  to  confer  a 
right  on  other  persons  to  make  contracts  after 
his  death,  by  which  his  heirs  should  be  bound 
even  in  reference  to  property  inherited,  to 
say  the  least  of  it,  is  very  doubtful  on  general 
principles  of  law  and  justice. 

In  opposition  to  the  consequences  and  ef- 
fects assumed  by  the  plaintiffs  as  giving  them 
a  right  to  recover  the  sum  claimed  from  the 
heirs  of  Kenner,  under  the  provisions  of  the 
Old  Civil  Code,  as  laid  down  in  art.  50,  p. 
400*  The  counsel  for  the  latter  relies  on 
art  61,  found  on  the  same  page,  and  on  the 
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laws  of  Spain,  relating  to  commercial  part-  Eastern  District 
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nerships.  He  insists,  also,  that  a  just  and  pro-     v^v%^ 
per  interpretation  of  the  contract  of  partner-     Louisiana 
ship,  will  restrict  the  power  of  the  surviving  Kwir**"ig  1VC- 
partners  to  mere  acts  of  administration  of  the      *■■«•»■ 
property,  credits  and  debts,  which  appertain* 
e  J  to  it  at  the  time  of  the  death  of  the  prin- 
cipal parther;  and  that  his  intention  as  evi- 
denced by  the  contract  of  the  two  last  articles 
of  the  agreement  was  to  continue  (he  survi- 
vors in  the  exercise  of  the  powers  granted 
for  the  sole  and  only  purpose  of  winding  up 
and  settling  the  affairs  of  the  concern,  and 
not  to  enter  into  new  and  extensive  transac- 
tions. After  a  strict  examination  of  all  the 
words  and  clauses  contained  in  these  articles, 
we  have,  (although  not  without  hesitation,) 
oome  to  the  conclusion  that  they  did  autho- 
rize the  surviving  partners  to  contract  new 
obligations  in  the  name  of  the  firm  as  it  stood 
previous  to  the  death  of  Kenner,  and  that  the 
acts  in  this  respect  are  obligatory  on  his  heirs, 
if  it  be  admitted  that  he  could  legally  consti- 
tute them  his  successors  in  the  partnership. 
And  this  compels  us  to  enter  into  an  investi- 
gation of  the  legal  principles  adduced  in  sup* 

port  of  the  claim,  and  those  which  are  offer- 
ed to  destroy  k 
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B intern  District      We  have  already  noticed,  in  a  slight  man* 

•  Jtfay,  1880, 

^-v^/      ner,  the  laws  of  foreign  states,  and  which 
l°b"«"a     may  Perhaps  be  considered  as  somewhat  fo- 

KsvircR'f  *vc  re'8n  l0  l'le  Present  question,  and  giving  but 
cxMioir.      |ju|e  aj(j  jn  -1{B  decision.    We  will  now  exa- 
mine those  which  have  immediate  relation 
to  it. 

By  art*  50  of  the  Code  above  cited,  it  is 
declared  that  every  partnership  ends  of  right 
by  the  death  of  one  of  the  partners,  unless  an 
agreement  has  been  made  to  the  contrary. 
According  to  art,  61,  such  a  dissolution  ex- 
tends to  the  surviving  partners,  unless  there 

r 

be  a  contrary  stipulation.  In  case  of  a  con- 
tinuance between  the  .survivors,  art  52  pro- 
vides for  the  rights  pf  the  heirs  of  the  deceas- 
ed partner.  These  rules  are  found  in  the  tf- 
Ueofthe  Code  which  treats  of  the  different 
manners  in  which  partnerships  end.  And  art 
61  declares  that  its  provisions  apply  to  com- 
mercial partnerships,  inasmuch  only  as  they 
do  not  contain  any  thing  contrary  to  the  laws 
and  usages  of  commerce. 

If  the  laws  and  usages  of  commerce  which 
were  in  force  in  this  country  at  the  time  of 
the  adoption  of  the  Code  of  1808,  contained 
rales  contrary  to  those  expressed  in  the  Code 
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in  the  title  from  which  these  articles  have  been  Eastern  District. 
extracted9the  former  laws  must  govern,  should     \^0^/ 
any  effect  be  given  to  the  art  61.   Consi-     Louisiana 
d  ering  its  provisions  in  comparison  with  those  _      ys- 

°        r  r  Kenneh's  iUO- 

of  art  50,  as  creating  an  antinomy,  the  last      cmmqw. 
art.  61,  must  prevail,  on  the  rules  of  cons- 
truction that  prior  laws  are  abrogated  by  pos- 
terior, which  may  be  properly  extended  to 
different  clauses  in  the  same  law. 

We  must  now  enquire  what  were  the  laws 
and  usages  of  commerce  in  relation  to  com- 
mercial transactions,  and  particularly  as  to 
their  effect  on  partnerships  of  this  nature,\vhich 
governed  in  this  territory  or  state,  at  the  pe- 
riod when  the  Old  Civil  Code  received  legis- 
1  ati  ve  sanction. 

Soon  after  the  second  grade  of  government 
was  conferred  on  the  territory  of  Orleans,  and 
the  ordonnance  of  1787,  which  had  been 
made  for  the  government  of  the  territory  of 
the  United  States  north-west  of  the  river  Ohio 
had  been  extended  to  it,  a  dispute  arose  as  to 
the  laws  which  should  be  considered  in  force 
in  this  country. 

In  conformity  with  the  fourth  section  of  the 
act  ofcongress,  of  the  2d  March,  1805  pro 
vidifcg  for  its  government;  and  in  pursuance 

4 

vol.  i.  60 
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Etst«m  District,  of  a  general  principle  of  the  law  of  nations, 
ts^r>m/      that  the  former  civil  laws  are  retained  by  the 
L°b1"ikWA     inhabitants  of  a  ceded  state  or  province ,  until 
KxvvBR's  tuc-  a'lerec*»  modified  or  repealed  by  the  legisla- 
tsttxoir.      |j7e  poorer  of  the  government  which  has  ac- 
quired the  country;  it  was  decided  that  the 
Spanish  laws  were  to  be  regarded  as  afford- 
ing rules  for  the  settlement  of  civil  contests 
between  the  citizens  of  the  territory,  so  far  as 
they  were  not  incompatible  with  the  political 

regulations  of  the  United  States,  and  were  un- 
repealed by  any  authority.  This  decision  has 
been  acquiesced  in  ever  since,  and.the  laws 
of  Spain  have  been  considered  as  the  laws  of 
this  state  in  relation  to  civil  suits,  until  their 
entire  abrogation  in  1828  by  an  act  of  our 
legislature. 

To  show  that  the  stipulation  contained  in 
the  7ih  article  of  the  agreement  to  continue 
their  partnership,  made  between  Kenner, 
Clague  and  Oldharti,  is  not  binding  on  the 
part  of  the  former,  we  are  referred  to  the 
laws  1  &  15,  tit.  10,  PartidasS.  The  first  of 
these  laws  defines  a  company,  or  partner- 
ship, to  be  an  union  of  men  for  the  purpose 
of  gain;  formed  by  consent  and  agreement  of 
those  who  desired  to  become  partner*    It 
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may  be  made  for  a  certain  time,  or  for  the  Eastern  District, 
whole  life  of  the  partners    Pero  si  algunos      s^rC^/ 
fazciessen  compania  entre  si,  tambien  por     l°ba"a/a 
ettos,  como  por  sus  herrejieros  valensi  a  KENlf^R»s  sua 
quanto  en  su  vida  dettos,  mas  non  passadas 
b  sus  herrederos,  Sgc. 

The  law  10,  declares  a  partnership  to  be 
dissolved  by  the  death  of  one  of  the  partners, 
or  by  some  other  occurrences,  much  in  con- 
formity with  the  provisions  of  the  Old  Civil 
Code,  and  authorizes  a  stipulation  for  a  con- 
tinuance  between  surviving  partners. 

If  the  law  which  imposes  this  incapacity 
on  partners  to  continue  a  partnership  beyond 
theirown  lives,  in  such  manner  as  bind  their 
heirs  by  the  contract,  be  considered  as  a  law 
or  usage  of  commerce  existing  at  the  time 
the  Civil  Code  of  1808  was  adopted,  it  con* 
trols  article  50,  of  the  title  in  that  work, 
which  treats  of  the  manner  in  which  part* 
nerships  end:  for  unless  such  an  agreement 
could  have  been  validly  nriade .  according  to 
the  laws  and  usages  of  commerce  then  in 
force:  the  contract  now  under  consideration 
is  not  binding  on  the  appellees  in  consequence 
of  art  61  of  the  title  referred  to. 


396  CASES  IN  THE  SUPREME  COURT 

Ststern  District.      It  is  certainly  desirable  for  the  conve- 
vJJI^^j     nience  of  merchants  that  the  laws  and  usages 
LouttrAMA     which  govern  commercial  contracts,  should 
"•  be  similar  in  the  different  countries  between 

ccwios.  which  a  trade  of  this  species  is  carried  on, 
and  more  especially  is  it  to  be  desired  that 
an  uniformity  in  this  respect  should  prevail 
in  commercial  business  carried  on  between 
the  states  of  the  Union ;  and  when  no  express 
statutory  provision,  or  local  usage  exists  to 
the  contrary,  general  custom,  as  established 
by  the  decisions  of  competent  tribunals  ought 
to  prevail  But  no  general  usage  can  de- 
stroy the  force  and  effect  of  local  regulations, 
when  the  latter  are  formed  in  opposition  to 
the  former.  The  law  of  the  Partidasm  re- 
lation to  partnerships,  although  it  embraces 
those  which  may  not  be,  strictly  speaking, 
commercial,  yet  it  certainly  includes  the  lat- 
ter: in  this  respect  it  is  a  law  of  commerce, 
and  must  be  held  paramount  to  the  usage  of 
all  foreign  countries,  even  those  of  the  other 
states  of  our  confederacy. 

Opposed  to  the  recognition  of  this  princi- 
ple in  the  present  case,  much  argument  was 
offered  to  the  court,  drawn  db  inconvenient* ; 
such  as  that  indorsements  of  bills  or  notes  in 
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blank,  are  not  good  accprding  to  the  Spanish  Eastern  District* 
laws,  and  that  partners  are  not  bound  in  so*'     ,^^>^ 
lido  by  their  contracts;  principles  wholly  con-     ^bamk** 
trary  to  the  doctrine  established  by  many  de-  ^^^^  mQm 
cisions  of  the  courts  of  the  state.    It  is  true       c*ssxo*. 
that  we  have  been  in  the  habit  of  having  our 
judgments  relative  to  commercial  transac- 
tions, or  the  usages  of  commerce, as  they  pre- 
vail in  the  U.  S.  and  England  and  other  com- 
mercial countries.  No  instance,  however,  can 
be  adduced  where  violence  has  been  done  to 
any  express  provision  of  the  laws  of  this 
state  in  any  of  these  judgments  or  decisions. 
With  regard  to  blank  indorsements,  they  are 
prohibited  by  the  ordonnances  of  Bilboa, 
alone,  which  never  had  the  force  of  law  in 
this  province  while  under  the  government 
of  Spain.    As  to  the  evil  consequences  so 
much  apprehended  by  the  counsel  for  the 
appellants  in  relation  to  the  contracts  of  co- 
partners being  no  longer  considered  as  bind- 
ing in  solidoy  t^eir  fears  for  the  future  may 
be  calmed  by  the  recollection  that  all  the 
Spanish  laws  were  abrogated  by  the  legisla- 
ture in  1828.  But  according  to  a  just  inter- 
pretation of  the  rules  as  cited  from  the  Curia 
Phtiipica,  we  are  of  opinion  that  there  is  no 
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Sutra  District,  real  grounds  to  apprehend  inconsistencies  or 
vJ2v-*w      difficulties   in  reference  to   past  contracts. 
L°b,a"£,,a     These  rules  are  expressed  in  No.  28  and  29, 
KsirirBft'*  ■      °f  *e  Chapter  which  treats  on  compahos. 
cvmiov.  jn  pf 0#  28  it  is  declared,  that  when  a  part- 

ner contracts  in  his  own  separate  name, 
other  partners  are  not  bound  by  such  con- 
tract ;  for,  to  bind  them,  it  is  requisite  that 
the  name  of  the  company  should  be  used, 

and  that  the  contract  should  be  intended  for 
the  utility  of  the  partnership.  No.  29  is 
in  the  following  words :  "  un  compania  no 
pur  de  obligar  a  otro,  se  no  es  par  la  parte 
que  le  toca  respecto  de  la  companitia,  salvo  ha- 
viendo  parte  entre  illos  de  ello;  6  quando  bs  dot 
exereera  una  negotiation  en  diversos  pueblos: 
coda  uno  en  elsuyo  que  entonces,por  le  que  coda 
uno  de  ellos  negotia,  b  contrata  quedan  intram- 
bos  obligados  in  solidum,  por  que  el  uno/ue 
puesto  por  el  otrbpara  eUo,y  por  el  cont ratio.  Y 
lo  mismopor  la  misma  razon  es  quando,  el  uno 
es  puesto  por  bs  demos  para  una]  negotiation. 
Segtrin  unas  detissiones  de  Genova,  Jibaro 
Vacq  y  Morquicho. 

According  to  this  authority,  it  might  ap- 
pear doubtful  whether  the  signature  of  the 
company's  name  would  bind  all  the  partners 
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in  solidum.  unless  it  should .  be  signed  by  Eut«n  D*tri«t 

May,  1880. 

some  particular  member  authorized  by  the      v^v~w 
contract  of  association  to  use  the  name  of  the     LoJi"*HA 
firm.    But,  on  looking  at  the  decisions  refer-  toM^  9ve. 
red  to,  it  appears  to  us  the  matter  is  made       ««■«•*• 

clear,  that  an  obligation  in  solidum  is  impo- 
sed on  all  the  partners,  by  the  use  of  the  no- 
men  sociale  by  any  one  of  them.  The  moral 
or  summary  of  the  decision  No.  15,  Rota 
Genua,  referred  to  amongst  others  by  the 
Curia  PhiUipica,  is  expressed  in  these  words: 
Expendens  nomen  sociorum  obligat  qusm- 

libet  ipsorum  in  solidum.  No.  10  of  this 
decision*  "  Ufto  expendente  nomen  sociale, 
tarn  expendens  quam  cxtere  socii,  in  soli- 
dum obligantur.  No  12  is  to  the  same  effect, 
wherein  a  distinction  is  made  between  con- 
tracts signed  by  all  the  partners  in  their  sepa- 
rate names,  and .  such  as  are  sighed  by  any 
one  of  them.  "  Expendens  nomen  sociale, 
tunc  de  mente  BarthoU  el  alionum  est,  ad 
omnes  soeii  in  solidum  obligantur  sive  in 
eadem  she  in  diversa  sent  civilate.  From 
these  authorities  we  conclude  that  partners  in 
a  commercial  company  are,  by  the  laws  and 
Usages  of  commerce,  as  understood  in  Spain, 
bound  in  soUdo  by  the  signature  of  the  com- 
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Xutwn  Dbtriet  pany,  when  used  for  legitimate  purposes  ; 

<Mtty9  1B80* 

w^n^w      and  that,  supposing  these  laws  and  usages  to 

°BamkMA    have  been  in  force  in  this  country  prior  to  the 

Kb****'»  fvo-  year  1826 ,  they  did  in  no  manner  conflict 

ob»io».       ^.^  tj|0ge   w|jic[|  prevail  in  the  U.  States 

generally,  in  England  and  other  commercial 
countries.    Hence  we  also  conclude,  that  no 

inconvenience  can  possibly  arise  in  relation  to 
the  obligations  of  partners  in  a  commercial 
6rm,  by  deciding  the  present  case  in  favour 
of  the  appellees. 

In  the  case  cited  from  6  M.  n.  s.  p.  990,  it 
is  true  that  the  court,  in  delivering  its  opinion, 
stated  it  to  be  of  frequent  occurrence,  that 
partnerships,  by  the  terms  of  the  contract, 
last  after  the  death  of  one  of  the  members, 
and  are  continued  under  the  nam  social  for 
the  benefit  of  his  heirs.    This  may  happen 
when   the  heirs  are  of  agQ,  and  accept  the 
benefit  of  a  stipulation  made  in  their  favor, 
like  any  other  third  person,  who  would,  per- 
haps, be  at  liberty  to  claim  the  benefit  of  such 
According  to  a  stipulation.    But  we  are  clearly  of  opinion 
^  of  commerce,  that,  according  to  the  laws  and.  usages  of 
It  the^imo  of  the  commerce,  as  they  prevailed  in  this  country  at 
cod^onsWno  the  time  of  the  adoption  of  the  Code  of  1806, 
u'^kb/^rt-  no  stipulation  could  be  made  by  partners, ab- 
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solutely  binding  on  the  heirs  of  one  of  them  Eastern  Biatrial 

May,  1830* 

who  should  die,  to  continue  in  the  partner-      s^-v-w 
ship  after  his  death,,  and  be  made  responsible     LoJ™ V* 
for  contracts  made  in  the  partnership  name.  *■»*■■>•  iuo- 
It  is   therefore    ordered,   adjudged    and   „^>>Ioy'    „ 
decreed,  that  the  judgment  of  the  court  of  Ey  *£  "*• 
probates  be  affirmed  with  costs.  SSiiSiii 

*  die,  to  continue 

•     .  the     partnership 

after  his  death, 
and  e*  made  res- 
COX  vs.  BALD  WHf.  ponsible  for  con- 
tracts "  made   la 
The  legal  subrogation  which  is  created  by  payment  the^partaetahjp 
made  by  a  debtor,  who  being  bound  with  or  for  ano- 
ther, has  an  interest  in  discharging  the  debt,    is  as 
extensive  as  any  express  subrogation. 

.  Appeal  from  the  court  of  the  first  district. 

• 

The  commercial  firm  of  Beale  &  Baldwin, 
which  once  existed  in  Kentucky,  {apd  of  which 
the  defendant  was  a  partner,)  became  indebted 
to  Andrew  Eliot  and  Co.  of  Philadelphia,  in 
the  sum  of  one  thousand  five  hundred  and 
eighty-five  dollars  and  five  cents,  and  upon  the 
dissolution  of  the  firm  of  Beale  &  Baldwin, 
Beak  assumed  the  payment  of  the  partnership, 
debts, 

After  a  judgment  had  been  recovered  against 
Beale  alone,  for  the  amount,  one  of  the  Eliots 
applied  to  the  defendant,  Baldwin,  for  pay- 
vol.  i.  51 
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Extern  Dvtrict  mcnt  of  their  debt,  and  was  answered  that  he 

May,  1630. 

Would  accept  a  draft  from  Beale  for  the  amount. 
Beale  accordingly  drew  a  bill  of  exchange  on 
the  defendant,  in  favor  of  George  Eliot,  which 
was  endorsed  over  to  Andrew,  who  presented 
it  to  the  drawer,  and  upon  his  refusing  to  ac- 
cept, the  bill  was  protested.  Beale  afterwards 
coming  to  New-Orleans,  a  bail  writ  was  sued 
out  against  him  as  drawer  of  the  bill,  by  An- 
drew Eliot,  and  Hawkins  and  McLean  became 
his  bail. 

Beale  having  failed  to  pay  the  judgment  ob- 
tained by  Eliot,  in  May,  1822,  proceedings 
were  instituted  against  Hawkins  &  McLean, 
and  judgment  entered  up  against  them  for  one 
thousand  five  hundred  and  eighty -five  dollars 
and  five  cegtr,  one  half  of  which  was  paid  by 
Hawkins. 

McLean  being  insolvent,  and  execution  ha- 
ving  issued  against  Hawkins  for  the  remainder 
of  the  debt,  he  obtained  an  injunction,  and 
Cox,  the  plaintiff,  became  his  surety  on  the  in- 
junction bond.  Hawkins  dying  soon  after  in- 
solvent, the  injunction  was  dismissed,  and 
Eliot  having  obtained  judgment  against  Cox 
on  the  injunction  bond,  he  was  compelled  to 
pay  the  remainder  of  the  debt. 
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The  petition  concluded  with  a  prayer,  that  Eastern  pktrictq 
as  the  debt  for  which  the  said  Beale  was  ori- 


ginally held  to  bail,  was  a  debt  due   by  a  com-  c°*  j 

mercial  firm,  of  which  the  said  Beale  and  the  *ai*w» 
defendant  Baldwiu-,  were  the  partners,  and  for 
which  they  were  bound  in  solido,  and  inas- 
much as  by  the  payment  of  said  debt,  the  plain- 
tiff had  been  subrogated  to  the  rights  of  the  cre- 
ditors, that  the  defendant  might  be  condemned 
to  pay  him  the  amount  claimed,  with  interests 
and  costs. 

There  was  judgment  for  the  plaintiff  and  the 

defendant  appealed 

*  • 

Mc Caleb f  for  appellant,  contended: 

1.  That  when  Andrew  Eliot  &  Co.  receiv- 
ed the  bill  drawn  by  Beale  in  favor  of  a  third 
person,  (George  Eliot,)  and  George  Eliot 
transferred  said  bill  to  another  third  person  by 
endorsement,  (to  wit,  Andrew  Eliot,)  that  he 
(A.  Eliot,)  swearing  that  the  amount  was  due 
to  him,  sued  upon  the  bill;  obtained  judgment 
and  satisfaction  of  the  bill,  that  the  open  ac- 
count becaftied  merged  in  the  bill,  and  that 
there  was  a  novation  of  the  debt.  If  a  novation, 
then  Baldwin  is  not  bound,  for  it  is  one  of  the 
ways  by  which  an  obligation  is  extinguished. 
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Bu(«n  Ditfftet  Here  a  new  debt  was  contracted,  which   was 

Mtttt  1880 

vjrv-w  substituted  for  the  old  one.  A  new  debtor 
001         was  substituted  to  the  old  one  who  was  dis- 

B*u>witf.  charged,  arid  a  new  creditor  is  substituted  to 
the  old  one  with  regard  to  whom  the  debtor  is 
charged.  Old  Code,  p.  296,  art.  173,  sea  1: 
1  Evans  Pothier,  390,  391;  12  Johns.  Reps. 
409;  11  Johns.  Reps.  520;  5  Term  Reps.;  7 
Toulier,  335,  Nos.  276,  277. 

2.  If  there  was  no  novation,  yet  the  defen- 
dant contends  that  the  plaintiff  has  never  been 
subrogated  to  any  rights  which  can  make  him 
liable  to  pay  him — perhaps  not  even  to  rights 

against  Beale.  Old  Code  p.  288,  art.  149, 
151;  7  Toulier,  p.  J 19,  No.  97;  Merlin  ques- 
tions de  droit. 

3.  If  plaintiff  be  subrogated  to  rights  of 
Andrew  Eliot  and  Co.  upon  Hawkins,  and 
through  Hawkins  subrogated  to  rights  upon 
Beale:  still  defendant  is  not  liable  to  pay  plain- 
tiff, for  he  shows  that  Beale  never  could  reco- 
ver against  him,  defendant;  because,  at  the 
dissolution  of  the  partnership,  Beale  assumed 
the  common  debts;  and  because  if  he  had  not, 
Baldwin  now  holds  Beale's  notes,  (spread  upon 
the  record,)  which  he  could  plead  in  compen- 
sation if  he  were  sued  by  Beale. 
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Strawbridge,  for  appellee,  contended:  Eut«m  District. 

1.  Subrogation  takes  place  of  right  for  him,    lMw^^- 

who  being  bound  for  others,  or  with  others, 
has  an  interest  in  discharging  the  debt.  Old 
Code,  290,  art- 151;  New  Code,  2157;  7  Tou- 
lier,  191,  No.  147;  rights  of  surety  against 
principal,  whether  with  or  without  his  know- 
ledge. New  Code,  3007-9, 3021-2;  Old  Code, 
430,  art.  14, 15;  7  Toulier,  No.  147-8. 

Subrogation  equivalent  to  cession,  7  Tou- 
lier, p.  147,  No.  119;  transfers  all  accessaries,  7 
Toulier,  p.  147,  No<  120;  4  New  Code,  2615. 

2.  Novation  not  presumed,  must  be  expres- 
sed: no  performance  of  Baldwin's  engage- 
ments, therefore  no  novation.  Evans  Pothier, 
p.  390;  Old  Code,  p.  196,  art.  173, 182;  New 
Code,  2185,  2194;  8  Martin  Reports,  422; 
n.  s.  144. 

3.  Baldwin's  engagement  to  accept  was  sub- 
sequent to  the  dissolution  and  agreement  with 
Beale:  a  promise  to  accept  before  bill  drawn* 
is,  under  circumstances,  an  acceptance.  Chitty, 
217,  8,  9;  Bailey,  103,  4,  5. 

Porter,  J.  delivered  the  opinion  of  the 
court  A.  Eliot  having  obtained  a  judgment 
against  Beale,  proceeded  against  Hawkins, 
who  was  his  bail.    Hawkins  procured  an  in- 
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Eastern  District*  junction,  giving  Cox,  the  present  plaintiff,  as 

his  surety.  The  injunction  being  dissolved, 
and  Hawkins  dying  insolvent,  the  plaintiff 
paid  Eliot  the  debt  he  had  sued  for.  This  is 
brought  to  recover  from  the  defendant,  who 
wag  partner  of  Beale,  the  debt  due  by  the  firm 
of  Beale*  <fc  Baldwin,  which  debt  the  plaintiff 
alleges  he  discharged. 

The  general  issue  was  pleaded ;  the  plain- 
tiff had  judgment,  and  the  defendant  ap- 
pealed. 

.  The  statement  of  facts  show,  that  a  com- 
mercial partnership  existed  between  Beale 
and  the  defendant  in  Kentucky,  and  they 
contracted  a  debt  to  Andrew  and  George 
Eliot,  for  which  George  Eliot  received 
judgment  against  Beale  alone  in  Kentucky. 

The  partnership  between  Beale  and  the 
defendant  was  dissolved  on  the  first  day  of 
December,  1818.    Beale  assumed  the  pay- 
ment of  all  the  debts  of  the  firm,  and  the  de- 
fendant receiving  8338?  in  cash  and  notes, 

transferred  all  his  rights  in  the    concern  to 
Beale. 

In  the  same  month,  or  soon  after,  the  de- 
fendant was  applied  to  for  payment  of  the 
debt  due  to  the  Eliots,  and  he  referred  the 


May,  1830. 

Cox 
Baxi»wi  K. 
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applicant  to  Beale,  saying  that  Beale  had  Eastern  D*tric4. 
funds  to  pay  the  debt,  but  that  he,  the  defen- 
dant, would  accept  Beale's  draft  therefor.  A 
draft  was  accordingly  obtained  on  the  20th 
February,  1830,  payable  to  the  order  of 
George  Eliot,  who  indorsed  it  to  Andrew. 
The  defendant  refused  to  accept  it,  and  suit 
was  brought  against  Beale,  on  which  Haw- 
kins became  bail. 

On  this,  the  plaintiff's  counsel  contends, 
that  his  client,  having  as  surety  of  Hawkins, 
the  bail  of  Beale,  paid  to  Eliot  a  debt,  for 
which  the  defendant  was  bound  in  solido 
with  Beale ;  he  has  been  subrogated  to  the 
rights  of  the  creditors,  who  received  his  mo- 

» 

ney,  and  consequently  may  exercise  them 
against  the  defendant. 

By  the  article  151  of  the  Old  Code,  under 
which  this  transaction  arose,  subrogation 
takes  place  of  right,  for  the  benefit  of  him  who 
being  bound  with  others,  or  for  others,  for 
the  payment  of  the  debt,  had  an  interest  in 
discharging  it.  C.  Code. 

Art.  152  provides,  that  the  subrogation 
takes  place  as  well  against  the  securities,  as 
against  the  debtors. 


May.  1890. 
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Eutani  Djttn*-      The  plaintiff  argues,  in  becoming  bound 

for  the  partner  of  the  defendant,  I  became 
bound  for  him.  It  was  the  same  debt.  I 
had  an  interest  in  discharging  it,  and  the 
moment  I  did  so,  I  became  subrogated  to 
all  the  rights  of  the  creditor.  He  could 
have  sited  the  defendant,  and  I  of  course 
can.  The  legal  subrogation  stands  in  place 
of  the  conventional.  It  is  the  same  thing 
as  if  I  had  obtained  an  express  subrogation 
of  all  the  creditors9  rights.  There  is  no 
difference  between  a  sale  of  the  debt  by 
the  creditor,  and  a  payment  by  one  of  the 
parties  bound  for  it 

» 

The  defendant  answers,  you  were  never 
bound  for  me,  nor  with  me.  You  became 
surety  for  the  bail  of  my  partner,  which 
was  a  distinct  engagement.  Had  I  been  sued 
on  this  debt,  you  could  not  have  been  sued 
with  me  as  toy  surety.  If  an  action  had  been 
brought  against  you,  you  could  not  hare 
pleaded  discussion  of  my  property.  W  hen 
there  are  several  debtors  in  solido,  any  one 
of  them  may  give  distinct  sureties,  and  in 
such  case  they  are  not  bound  with,  nor  for 
the  co-obligor.  My  partner  is  largely  in- 
debted to  me :  bad  he  paid  the  debt  I  could 


\ 


May,  1630. 
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have  pleaded  compensation  to  his  demand:  Eastern  District, 
you  cannot,  by  discharging  a  debt  due  by 

him,  acquire  greater  rights  than  he  could 
by  making  payment 

The  ground  assumed  by  the  defendant 
is  apparently  supported  by  Pothier,  "When 
(says  he,)  the  surety  is  only  bound  for  one, 
of  the  debtors  in  solido,  and  not  for  the  other, 
the  surety,  after  he  pays  the  debt,  has  or)ly 
a  direct  action  against  him  for  whom  be 
bound  himself  He  can  only,  as  exercising 
the  rights  of  his  debtor,  put  in  force  those 
which  that  debtor  might  exercise  against 
his  co-debtors,  and  in  the  same  manner. 
Pothier^  on  Obligations  >  441. 

At  the  time  Pothder  wrote,  the  co-debtor 
or  surety,  who  paid  the  debt,  might  take  a 
subrogation,  but  if  he  did  not,  there  was  no 
legal  one.  He  was  driven  to  the  action  man- 
dati  contraria;  if  he  paid  by  the  consent  ex- 
press or  implied,  of  the  principal  debtor,  or 
the  action  contraria  negotiorum  gestorum,  if 
he  paid  without.  We  apprehend  it  is  in  re- 
lation to  the  right  acquired  by  payment, 
without  subrogation,  the  author  is  treating 
in  the  passage  above  cited;  for  in  No.  427, 
he  expressly  states,  that  the  surety,  when 
vol.  i.  52 
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£utern  District  be  pays,  may  require  of  the  creditor  to  Sub- 
way, 1880.  . 

rogate  him  to  all  his  rights,  actions  and  hy- 


pothecations, as  well  against  the  principal 
debtor,  for  whom  he  has  become  surety,  as 
against  all  the  other  persons  who  are  liable 
for  the  debt 

The  legal  rob-  ^e  ^8**  subrogation  which  is  now  crea- 
c^ted0^0*"!  ted  by  payment  made  by  a  debtor,  who  being 
"©Morwho^  bound  with,  or  for  another,  has  an  interest  in 
fo?  anMhe^hw  discharging  the  debt,  is  a*  extensive  as  any 
c^r^'Vhe*^  exPress  subrogation  could  be.  The  enquiry 
debt,  is  asexten-  then  jo  wag  the  plaintiff  bound  with  the  de- 

sive   as  an/  ex-  7  r 

pre«  subroga-     fendan^  or  for  the  debt  he  owed  ?    We  think 

he  was.  The  obligation  he  came  under,  as 
surety  on  the  bond  given  to  obtain  an  injunc- 
tion, gave  him  an  interest  in  discharging  the 
debt  due  by  Beale  &  Baldwin,  and  it  appears 
the  payment  made  by  him,  did  discharge  it 

As  to  the  other  ground  of  defence,  that  the 
debt  was  novated,  we  do  not  see  any  force  in 
it  The  bill  was  taken  in  a  country  where 
the  common  law  is  in  force,  and  the  debt  was 
contracted  under  the  same  system.  We  un- 
derstand it  to  be  a  very  clear  principle,  in 
that  jurisprudence,  that  the  acceptance  of 
a  note  or  bill  of  exchange,  does  not  extinguish 
the  debt  it  is  given  to  discharge. 
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It  is  therefore    ordered,   adjudged  and  Ei^ni  ^jjjj*' 
decreed,  that  the  judgment  of  the  district  court     ^^"^^^ 
be  affirmed  with  costs.  ««. 

Baldwin' 


FITZ  m.  HA  FDJBJV. 


An  agent  who  in  the  discharge  of  his  duties  as 
such,  takes  by  consent  of  the  principal,  a  convey- 
ance of  property  in  his  own  name,  while  at  the  same 
time  he  is  not  the  real  owner,  is  not  bound  to  sue 
for  the  possession  of  the  property  at  his  risk  and 
expense,  unless  that  possession  has  been  lost  through 
his  fault.  He  fulfils  his  obligations,  and  discharges 
his  duty  by  offering  to  reconvey  when  called  on. 

Appeal  from  the  court  of  the  parish  and 
city  of  New- Orleans, 

The  facts  in  this  case  are  fully  given  in  the 
opinion  of  the  court  delivered  by  Porter,  J. 

The  defendant  was  employed  by  the  plain- 
tiff several  years  since,  to  superintend  and 
direct  the  building  of  a  steam-boat  at  Cincin- 
nati, in  the  state  of  Ohio,  where  the  defen- 
dant resided.  The  plaintiff  made  advances 
and  the  work  was  proceeded  in.  Before  the 
boat  was  completed  the  plaintiffbecame  insol- 
vent Desirous  to  protect  the  defendant  from 
any  injury  he  might  sustain  in  consequence 
of  advances  on  behalf  of  the  boat,  the  plain- 
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tiff  made  an  absolute  conveyance  to  him  and 
others  who  were  concerned  in  her  construc- 
tion, of  all  his  right,  title  and  interest  therein. 
After  the  conveyance  the  defendant  proceeded 
to  have  the  boat  completed  under  the  direc- 
tion, and  with  the  assistance  of  anagent  whom 
the  plaintiff  sent  to  Cincinnati.  The  one 
third  of  the  boat  which  had  been  sold  by  the 
plaintiff  on  the  eve  of  his  insolvency  as  already 
stated,  was  by  conveyances  to  which  all  par- 
ties assented,  vested  in  one  Talbot. 

The  vessel  was  called  La  Belle  Creole, 
and  at  the  time  she  was  finished  the  title  to 
two  thirds  of  her  was  vested  in  the  plaintiff, 
and  one  third  in  Talbot  In  this  situation 
she  was  taken  to  Louisville,  to  have  the  en- 
gine put  in  by  the  firm  of  Prentiss  and  Blake- 
well,  engineers,  and  to  be  finally  prepared  for 
navigating  the  riven 

When  finished,  a  difficulty  arose  respect- 
ing the  adjustment  and  payment  of  the  ac- 
count of  the  engineers.  They  had  a  lien  on 
her,  and  refused  to  permit  her  to  depart  for 
New-Orleans,  unless  their  claim  was  paid, 

or  a  conveyance  made  to  them  of  one  third 
of  the  boat.  An  arrangement  was  finally 
made  between  Hayden  and  them,  by  which 
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Fits 

vs. 

Hatdbk. 


they  received  a  conveyance  of  one  third  of  Eastern 
the  boat,  and  gave  at  the  same  time  a  coun- 
ter letter,  by  which  they  declared  that  Hay- 
den  should  have  the  right  to  rebuy  or  purchase 
back  the  said  share,  if  within  fifteen  days 
after  the  arrival  of  the  boat  in  New-Orleans, 
he  paid  to  them  the  sum  of  83000.  Stone, 
the  agent  of  the  plaintiff,  who  had  been  sent 
by  him  to  attend  to  the  completion  of  the  boat, 
protested  against  this  conveyance,  but  from 
every  thing  we  can  discover  it  was  a  matter 
of  necessity,  and  considering  the  defendant 
as  the  agent  of  the  plaintiff,  it  appears  to  have 
been  a  prudent  measure.  The  plaintiff  too, 
subsequently  ratified  it. 

Things  being  in  this  situation,  the  defen- 
dant attempted  to  put  in  command  of  the 
boat  one  Emmerson,  but  Prentiss  and  Blake- 
well,  and  Talbot,  as  owners  of  two-thirds, 
resisted  this  demand,  and  the  person  last 
mentioned,  took  the  control  and  manage- 
ment of  her,  and  descended  the  river  to  New- 
Orleans.  Emmerson  came  down  in  her  as 
passenger,  with  a,  power  of  attorney  from  the 
defendant,  by  which  he  was  empowered  on 
the  receipt  of  the  money  due  Prentiss  and 
Blakewell,  and  the  payment  of  the  balance 
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District  owing  the  defendant,  to  convey  the  two-thirds 
of  the  boat  to  the  plaintiff. 

The  plaintiff  attempted  to  make  these  pay- 
ments, and  after  several  negotiations  he  suc- 
ceeded so  for  as  to  obtain  from  Emmerson, 
the  agent  of  the  defendant,  a  letter  addressed 
to  Captain  Talbot  in  the  following  words: 
"  Sir,  I  hare  disposed  of  the  two-thirds  of 
steam-boat  Belle  Creole,  which  I  represent, 
she  most  be  delivered  free  from  cargo,  or  any 
engagements  of  that  kind.  It  will  likewise 
be  necessary  to  furnish  them  with  an  inven- 
tory of  cabin  furniture,  and  all  other  apparel 
on  board,  as  belonging  to  them."  Talbot 
refused  to  deliver  up  the  boat  She  soon 
after  left  the  port,  and  where  she  has  since 
been,  or  what  has  become  of  her,  the  record 
does  not  inform  us. 

These  as  we  understand,  are  the  material 
facts  to  be  gathered  from  the  mass  of  con- 
fused, and  irrelevant  matter,  with  which  the 
record  is  loaded.  It  will  be  seen  from  the 
statement  just  made,  that  the  responsibility  of 
die  defendant  turns  entirely  on  the  perfor- 
mance of  his  contract,  express  or  implied,  to 
convey  the  boat  to  the  plaintiff  on  his  arrival 
in  New-Orleans.    The  plaintiff  insists  it  was 


Fits 

•t. 

Hatdsm. 
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the  duty  of  the  defendant  to  sell  and  deliver  Kuum  D«tri«» 

_  May,  1880. 

her.  The  defendant  urges  it  was  siiffipient 
for  him  to  make  a  conveyance  of  all  his  right 
and  title,  and  if  any  ulterior  steps  were  ne- 
cessary to  get  possession,  the  plaintiff  should 

have  pursued  them. 

The  defendant  it  is  clearly  proved,  acted 
as  the  agent  of  the  plaintiff  through  the 
whole  transaction,  as  well  before,  as  after 
the  conveyance  made  to  him,  though  it  is 
shown,  he  considered  he  might  become 
the  absolute  owner,  unless  the  plaintiff 
would  repay  him  his  advances.  But  it  is 
established  that  he  was  ready  to  reconvey 
the  boat  at  any  moment,  not  on  the  payment 
of  the  one-third  of  her  value,  but  on  the  re- 
payment of  the  money  advanced,  thus  ad* 
mitting  he  was  but  the  trustee  of  the  plain- 
tiff, and  not  the  real  owner.  The  plaintiff 
chose  to  consider  the  defendant  as  his  trus- 
tee,  or  agent,  and  as  holding  the  boat  for 
him.  The  defendant  assented,  and  offered 
to  reconvey.  In  carrying  this  contract  into 
effect,  the  obligations  of  the  parties  must 
be  sought  in  the  characters  in  which  they 
acted,  and  it  appears  to  us,  they  can  be 
considered  in  no  other  light  but  as  princi- 
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Eastern  Dwtrit.    pal,  and  agent,  for  the  agreement  to  recon- 

>^v*w'     vey  was  a  performance  of  the  obligations 

FlTm         which  the  defendant  as  agent  had  contract- 

Hayds*.      ed.    If  this  view  of  the  subject  be  correct, 

the  defendant  was  not  responsible  for  the 

An  agent,  who  non  delivery  of  the  boat    An  agent,  who 

fat  the  discharge 

of  h»  duties  u  in  the  discharge  of  his  duties  as  such,  takes 

each,  takes  by 

ooombi  of  tKo    by  consent  of  the  principal,  a  conveyance 

pfukejpolf  4  coo* 

vojoooo  of  pro-  of  property  in  his  own  name,  while  at  the 

party  in  his  own 

&aa»,  whiio  at  same  time  he  is  not  the  real  owner,  is  not 

tho  sanaa  time  he  - 

is  not  tho  raai  bound  to  sue  for  the  possession  of  the  pro- 
owner,  is  not  .        . 

bound  to  soo  for  perty  at  his  risk  and  expense,  unless  that 

the  possession  of 

tho  property  *t  possession  has  been  lost  through  his  fault 

his  risk  and  ex. 

penso,  onioss      He  fulfils  his  obligations,  and  discharges 

that  possession  •  ° 

has  boon  lost     his  duty,  by  offering  to  reconvey   when 

through  his  fault* 

Ho  fnisis  Us  ob- caHed  on.     That,  the  defendant  was  pre- 

ligations  and  dis- 
charges his  datyv  pared  to  do  in  this  instance,  and  the  plain- 

by  offering  to  re- 

convey  when      tiff  must  impute  it  to  his  own  fault,  that  he 

ceiled  on. 

did  not  take  the  conveyance,  and  pursue 
the  legal  measures  to  obtain  possession. 

We  are  of  opinion  that  there  has  beea 
no  act  of  conversion  on  the  part  of  the  de- 
fendant, which  renders  him  responsible  as 
owner  of  the  boat  for  the  moneys  advanced 

by  the  plaintiff  in  her  building. 

And  it  is  therefore  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  pariah  court 
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be  annulled,  avoided  and  reversed,  and  that  Eastern  District 
there  be  judgment  for  defendant  as  in  case  of 
nonsuit  with  costs  in  both  courts. 


May,  1830., 


HOWARD  *  AL.  «#.    OWNERS  A.  B.  COLUMBIA. 

Dilatory  exceptions  must  be  plead  in  limine  Ule$, 
The  amicable  demand  must  be  specially  denied  in 
order  to  put  the  plaintiff  to  proof  of  the  fact. 

Appeal  from  the  court  of  the  first  district 

The  plaintiffs  who  were  ship-carpenters, 
brought  this  suit  to  recover  from  the  defen- 
dants, a  balance  which  they  alleged  to  be  due 
them  for  work  and  labour,  and  materials  fur- 
nished in  repairing  the  steam-boat  Columbia* 
The  defendants  denied  that  the  work  had  been 
faithfully  done. '  That  the  boat  was  unneces- 
sarily delayed  in  the  ship-yard  of  plaintiffs,  by 
which  heavy  damages  were  incurred  which  they 
claimed  in  reconvention. 

It  appeared  from  the  [contract  entered  into 
between  the  parties,  that  a  part  of  the  stipulated 
price  was  to  be  paid  as  the  work  progressed, 
and  the  balance  in  three  and  four  months  after 
the  boat  commenced  runnipg,  or  after  her  re- 
pairs were  completed.  The  boat  left  the  ship- 
yard on  Friday  the  twenty-eighth  of  October, 
tol.  i.  S3 
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Sutra  Dktrict.  1829,  took  in  freight  and  went  up  the  river 

May,  1SS0. 

v^»v«w  the  Sunday  following.  Suit  was  instituted  on 
HpWA*t.  *  AU  flP  second  of  November.  It  was  proved  that 
\*d^wVk*1*  every  exertion  was  used  by  the  plaintiffs  to 

expedite  the  work,  that  when  the  boat  left  the 
yard  the  repairs  were  complete  except  what  was 
done  by  plaintiffs  after  she  crossed  the  river, 
and  that  she  left  when  she  did,  at  the  request 
of  her  captain  who  was  anxious  to  take  in 
freight.  There  was  a  verdict  and  judgment 
for  the  plaintiffs  and  the  defendants  appealed. 

Duncan,  for  appellants. 

1.  The  contract  on  which  suit  is  brought 
shows  that  the  plaintiffs  were  not  authorized 
to  bring  their  action  at  the  period  it  was  insti- 
tuted.   C.  C.  art.  2038,  2039. 

2.  There  is  error  in  the  judgment  of  the 
court  below*  in  condemning  the  defendants  to 
pay  costs,  no  amicable  demand  having  been 
made.    C.  p.  169 ;  8  Mart  n.  a.  107. 

Carleton  and  Lockett,  contra. 

The  cause  depends  entirely  on  questions  of 
feet,  and  the  plaintiff  relies  upon  the  verdict 
of  the  jury. 

Mathews,  J.  delivered  the  opinion  of  the 
eourf. 
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This  is  a  suit  brought  by  a  company  of  Eut«ni  D»tri«t 

°  J  l       J  .May,  1880. 

ship-carpenters  to  recover  from  the  owners      n*<n~w 
of  the   steam-boat  Columbia,  a   balance  How**»  *  **> 
which  they  alleged  to  be  due  to  them  for  ^pc£™* 
work  and  labor,  and   materials  furnished 
in  repairing  said  boat  by  contract  with  the 
proprietors.    The  pause  was  submitted  to 
a  jury  in  the  court  below,  who  found  a  ver- 
dict for  the  plaintiffs,  on  which  a  judgment 
was  rendered  with  costs,  and  from  it  the  de- 
fendants appealed. 

The  principal  points  filed  in  this  court 
against  the  correctness  of  the  decision  of 
the  district  court,  are, 

First,  that  the  suit  was  prematurely  com* 
menced  as  according  to  the  terms  of  the 
contract  on  which  the  action  is  based, 
the  defendants  were  not  bound  to  pay  the 
sum  now  claimed,  until  three  and  four  months 
after  the  work  was  completed,  or  the  boat 
commenced  running ;  which  time  had  not 
elapsed  previous  to  the  institution  of  the 
present  action. 

Second,  That  no  amicable  demand  of  pay* 
ment  was  made,  or  proven  to  have  been 
made,  on  the  trial  of  the  cause,  Sec. 
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E**«m  District      The  objection  to  a  recovery  by  the  plain- 

May,  1880. 

i^\rv^     l'"**  on  the  ground  alleged  in  the  first  of 
HowabdAal.  these   points,  being  a  dilatory  exception, 

A?iCoww«^  ou8llt  t0  have  been  Pleaded  in  Amine  fito, 
"DiUtor/1  eioep!  w^ich  was  not  done,  and  consequently  no 
»u*d  faTffJtihif  advantage  can  now  be  had  from  it. 
^^  As  to  the  merits  of  the  ease  which  de- 

pend on  the  testimony,  we  find  nothing  on 
the  record  to  authorize  an  interference  with 
X  the  verdict  of  the  jury. 

In  relation  to  the  amicable  demand,  it  is 
believed  that  it  forms  no  part  of  the  merits 
of  a  cause  to  which  a  general  denial  is, 
Tht  amSttbt*  perhaps,  exclusively  applicable.     It   may 
moid % "Siioied!  be  considered  as  analogous  to  an  allegation 
tL°pu'ntiir  toUt  in  a  Petition  by  which  the  capacity  in  which 
pmf*ru»f*ot.  a  piaiutiffsues  i3  declared.    Such  as  exe- 
cutor, administrator,    or  heir,  &c.  uhich 
must  be  specially  decreed,  in  order  to  put 
the  petitioner  on  the  proof  of  such  fact 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 
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EftfUrn  District 
CHJRDOSTvs.  GUIMBLOTTE.  ^fay,  1880. 


An  appeal  lies  from  the  release  of  a  debtor  on      Chakdow 
a  writ  of  habeas  corpus  in  a  court  action.  flviMBiATTBb 

The  sheriff  having  refused  to  discharge  the  \mm\ 
defendant  after  the  order  of  bail  had  been  set 
aside,  the  latter  applied  for  a  habeas  corpus 
and  was  brought  up.  The  sheriff  showing  no 
other  cause  for  his  detention,  than  the  order 
of  bail,  (which  had  been  set  aside)  the  court 
ordered  him  to  be  enlarged,  from  which  order 
an  appeal  was  prayed  for  and  refused.  The 
judge  having  made  return  to  the  rule  taken 
on  him  to  show  cause  why  a  mandamus  should 
not  issue  commanding  him  to  allow  the  appeal 
prayed  for. 

Waggaman  and  Millet \  for  plaintiff. 

Martin  J.  delivered  the  opinion  of  the 
court 

A  rule  having  been  taken  on  the  judge 
of  the  first  district  to  show  cause  why  a 
mandamus  should  not  issue,  commanding 
time  to  allow  the  plaintiff* an  appeal  in  this 
case,  he  made  the  following  return,  as 
follows. 

"  A  rule  was  taken  on  the  plaintiff  to 
•how  cause  why  the  order  of  bail,  obtained 
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tutors  DM*  in  this  suitv  should  not  be  set  aside  :  upon 
v^v-^      bearing  testimony,  the  court  was  satisfied 

LC""°*  that  the  factfl  in  his  affidavit  were  disprov- 
ed, whereupon  the  order  of  bail  was  set 
aside.  From  this  decree  the  plaintiff  pray- 
ed an  appeal  which  was  allowed. 

The  defendant  being  in  custody,  and  the 
sheriffdeclining  to  discharge  him,  a  writ  of 
habeas  corpus  was  applied  for,  in  favour  of 
the  former,  and  on  his  being  brought  before 
the  judge,  and  the  sheriff  showing  no  cause 
for  his  detention  but  the  order  of  bail  that 
had  been  set  aside,  the  prisoner  was  dis- 
charged. From  the  order  of  discharge  the 
plaintiff  prayed  an  appeal,  which  was  re- 
fused; the  judge  being  of  opinion  that  an 
appeal  does  not  He  from  an  order  on  a  writ 
of  habeas  corpus,  which  is  a  writ  which  may 
issue  at  chambers,  and  of  which  there  is 
no  record:  besides,  is  is  considered  as 
issuing  from  the  court  here  and  is  not  a 
civil  proceeding. 
*mm]  Htt,  The  constitution  having  provided  appeals 
«r  *  debtor  on  4  in  all  civil  cases,  in  which  the  matter  in 

writ  #f  Jtofoflf 

**p«9»  fa  *  cml  dispute  exceeds  in  value  the  sum  of  three 

hundred  dollars,  it  is  clear  a  party  has  a 
^rijjht  to  an  appeal  from  any  decision  (in 

\ 

\ 
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such  a  case)  which  works  an  irreparable  Suttm  dm* 
injury;  and  if  an  appeal  lies  from  a  decree     \^-v-w 
made  in  open  court,  where  the  judge  has      c«a»m» 
the  benefit  of  counsel,  a  fortiori  when  an   <*«*»*•*** 
order  is  granted  at   chambers,  ex  part* : 
as  that  order  may  have  as  fatal  a  conse- 
quence as  any  other;  as  in  the  present  case, 
when  a  defendant,  in  custody  on  a  debt  of 
fifty  odd  thousand  dollars,  is  released  ex 
parte,9  and  if  there  be  no  remedy,  may  in* 
•tabtly  remote  out  of  the  state,  and  soon 
place  himself  beyond  his  creditors9  reach* 

On  an  application  for  a  writ  of  habeas 
carpus,  there  must  be  an  affidavit  of  the  facte, 
a  petition,  an  order  thereon,  a  return  and  a 
decree.  If  these  documents  do  not  consti- 
tute a  record,  we  are  ignorant  of  what  does, 
and  we  believe  these  documents  ought  to  be 
filed  in  the  office  of  the  clerk  of  the  court, 
the  judge  of  which  acts  on  the  application. 

The  jurisdiction  of  this  court  being  confin* 
ed  to  civil  cases,  it  would  not  entertain  an 
appeal  from  a  decree  on  a  writ  of  habeas  cor- 
pus, issued  in  a  criminal  case ;  and  in  Laver- 
ty's  cape,  it  declined  acting  on  a  writ  issued 
in  bl  political  case,  that  of  a  native  of  Ireland* 
(during  the  war  between  the  United  States 
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District  and  the  king  of  the  three  United  Kingdoms 


JtftfV  1810. 

of  England,  Scotland  and  Ireland,)  arrested 


by  the  marshal  of  the  United  States,  to  be 
OvwiMni.  g^  jnto  (jie  interior  of  the  country.    In  that 

case  another  consideration  may  have  had  an 
influence  on  the  decision  of  the  court :  the 
prisoner  was  in  custody,  under  the  authority 
of  the  United  States. 

In  the  present  case,  the  defendant  was  ar- 
rested in  a  civil  case  ;  the  plaintiff  had  in- 
terest to  have  his  person  arrested,  for  the 
security  of  a  (large  claim.  The  order  by 
which  that  of  bail  was  set  aside,  worked  to 
him  an  irreparable  injury,  and  it  enabled  the 
defendant  to  remove  beyond  the  limits  of  the 
state,  and  probably  beyond  his  creditor's 
Teach.  The  district  court  correctly  allowed 
the  appeal  This  suspended  the  execution 
of  the  order  setting  the  order  of  bail  aside, 
and  the  sheriff  very  properly  declined  to  set 
his  prisoner  at  liberty.  The  writ  of  habeas 
corpus  was  properly  granted,  but  in  our 
opinion,  the  judge  erred  in  liberating  the  de- 
fendant 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  rule  be  made  absolute. 
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Eastern  District 
GA9QUET  *  AL  w.  JOHMSOJ*  *  AL.  May,  1M0. 

The  rights  of  different  creditors  are  to  be  exami-  Oa§*v«t  *  At* 
lied  in  concurrence  only  in  cases  of  actual  insolvency,  j0h*so«  fr  *sv 
either  by  a  voluntary  or  forced  surrender  on  the  part  .  -^-_ 
of  a  debtor.  JJLJ»l 

No  distinction  exists  between  suits  prosecuted  m  jui  0$ 
the  ordinary  mode  by  citation,  and  those  which  art 
pursued  by  attachment . 

In  a  suit  upon  a  bill  of  exchange,  an  amendment, 
changing  the  amount  of  the  bill,  is  not  altering  the 
nature  of  the  suit. 

Amendments  may  be  allowed  after  issue  joined. 

When  a  witness  is  to  be  examined  on  interrogato- 
ries, if  an  opportunity,  as  pointed  out  by  law,  be  given 
to  the  adverse  party  to  file  cross  interrogatories,  no- 
tice of  the  time  and  place  of  taking  the  answers  is  not 
required.  Therefore  if  the  commissioner  give  an  er- 
roneous one,  the  mistake  will  not  be  fatal. 

Appeal  from  the  first  judicial  district. 

Suit,  by  attachment,  was  brought  against 
the  defendant,  a  merchant  tft  Nashville,  as 
drawer  of  a  bill  of  exchange  on  a  merchant  of 
the  latter  place,  and  returned  under  protest  for 
non  acceptance.  Several  other  creditors  af- 
terwards, brought  suit,  and  the  writs  of  attach- 
ment were  levied  on  the  same  property  that  had 
been  previously  attached  by  W.  A.  Gasquct 
and  Co.  After  the  cause,  which  had  already 
been  before  this  court,  was  remanded,  (see  rot. 

VOL.  X.  64 
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iMtom  District.  8,  n.  s.  p.  544,)  the  attorney  appointed  to  re- 

"SX^"     P^seat  the  defendant,  filed  a  general  denial. 
Oawet  &  ai~      in  the  original  petition,  the  bill  of  exchange 
JosMtoif  &  Ah.  ws  stated  to  be  for  the  sum  of  five  thousand 

four  hundred  and  sixteen  dollars  and  two  cents, 
and  bearing  interest  after  six  months  by  agree- 
ment at  the  rate  of  six  per  cent,  per  annum, 
making  in  all  the  sum  of  five  thousand  six 
hundred  and  thirty-seven  dollars  forty-seven 

cents. 

An  amended  petition  was  afterwards  offered, 
and  allowed  to  be  filed,  which  alleged  that  the 
bill  had  been  erroneously  described;- that  the 
interest  had  been  included  in  the  bill  at  the  time 
it  was  drawn,  and  that  it  was  drawn  for  the 
aforesaid  sum  of  five  thousand  six  hundred  and 
thirty-seven  dollars  and  forty-seven  cents,  be- 
ing principal  and  interest. 

Otis  Loomer  and  Co.  and  the  other  creditors 
whose  attachments  had  been  levied  on  the  same 
property  on  which  the  plaintiffs  had  attached, 
prayed  to  be  allowed  to  intervene  on  the  ground 
that  the  plaintiffs  ought  not  to  have  been  per- 
mitted to  amend  their  petition,  that  the  court 
erred  in  allowing  this  amendment,  and  that  they 
were  aggrieved  by  this  decision  inasmuch  as 
the  property  attached  was    insufficient  to  dis- 
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charge  the  claims  of  all  the  attaching  creditors.  Eastern  Dbuiet. 

May,  18W.   ' 

and  that  had  not  this  amendment  been  allowed, 


the  plaintiffs  would  have  foiled  in  thtfr  action,  0ab*v£  *  AX" 
The  plaintiffs  denied  their  right  to  intervene.  *>«•<>»  &  *** 
The  court,  sustained  the  objection,  and  dismiss* 
ed  the  petition  of  intervention  ;  from  this  de- 
cision the  interpleaders  appealed. 

To  prove  the  protest  of  the  bill,  and  due  no- 
tice to  the  defendant  of  its  dishonour,  the  plain* 
tiffs  offered  in  evidence  the  deposition  of  a  no- 
tary public,  taken  under  a  commission,  directed 
to  Nashville,  The  interrogatories  to  the  wit- 
ness had  been  served  on  the  counsel  of  the  op-  ' 
posite  party,  who  had  subjoined  cross  interro- 
gatories. On  the  return  of  the  commission  it 
appeared,  that  notice  of  the  time  and  place  of 
executing  the  commission  had  been  given  by 

the  commissioner  to  the  defendant  then  at 

i 

Nashville,  but  that  the  examination  of  the  wit- 
ness had  taken  place  at  a  different  time  from 
that  mentioned  in  the  notice.  The  introduc- 
tion in  evidence  of  the  deposition  was  objected 
to  on  the  ground  of  this  variance,  and  the  de- 
position was  rejected.  i 

A  witness  on  the  part  of  plaintiffs  testified! 
that  he  was  present  at  a  conversation  between  • 
one  of  the  plaintiffs  and  the  defendant,  in  which  , 
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<•**»  Dtori*,  the  latter  had  observed  that  "  he  did  not  wish 

•Voy,  18S0. 

wvw      to  oppose  any  obstacle  to  the  recovery  of  plain* 
AttvsT    **"  tiffs1  deb^"  and  if  he  had  obtained  any  pre- 

ference  by  his  prior  attachment  or  execution, 
did  not  wish  to  interfere  in  the  matter ;  that 
they  were  all  just  debts,  and  his  wish  and  in* 
tention  was  to  pay  them  all.  He  regretted  the 
protest  of  die  bill,  and  spoke  of  his  absence  as 
being  the  cause  of  it ;  said  that  plaintiffs  had 
acted  honorably,  [but  that  nevertheless  be 
wished  them  to  be  paid." 

The  court  a  quo  considered  this  conversa- 
tion as  an  admission  of  the  debt  or  a  waiver  of 
notice,  and  rendered  judgment  for  the  plaintiffs. 

The  defendant  appealed.  Conrad  for  plain- 
tiffs. Contended  that  the  court  was  correct  in 
dismissing  the  petition  of  the  interpleaders. 
He  quoted  on  this  point.  Norris*  heirs  vs~ 
Ogden,  Mart.  Rep.  vol.  II.  p.  460 — 1. 
Clamageran  vs.  Brookes,  and  Hendricks  et  ai 
4.  n.  s.  487.  Pierre  et  al  vs.  Massa  et  al.  7. 
n.  s.  196. 

That  the  court  erred  in  rejecting  the  depo- 
sition of  the  witness  examined  under  the  com- 
mission to  Nashville.  Cited  Code  Practice, 
art  426,  430.  Will  vs.  Jett,  Mart  Rep.  6. 
n.  s.  280. 
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That  the  expressions  used  by  defendant  in  Eatum  District. 

.  May,  1330. 

bis  conversation  with  one  of  the  plaintiffs  as      w-*>*/ 
detailed  by  the  witness,  were  either  a  jyaiver  Ga,*,x"  *  ALm 
of  notice,  or  an  admission  that  he  had  received  iom*90*  *  AU 
it    Cited  Baily  on  Bills,  p.  320. 

Af'Caleb,  for  appellant. 

The  bill  of  exceptions  taken  to  the  opinion 
of  the  judge  a  quo  in  dismissing  the  opposition 
must  be  sustained.  This  is  one  of  the  very 
cases  mentioned  in  the  Code  of  Practice, 
where  the  opposing  parties  were  claiming 
higher  privileges  than  Gasquet  and  Co.  upon 
the  ground  of  prior  attachments,  and  where 
they  had  reasons  to  fear  injury  would  result  to 
them.  C.  P.  389;  395.  391,  393,  5  M.  n.  s. 
501. 

The  order  for  attachment  was  given  by  the 
clerk >  when  it  is  not  shown  that  the  judge  was 
absent.     C.  P.  239,  780. 

The  amended  answer  should  not  have  been 
permitted  to  be  read;  it  changed  the  nature  of 
the  action.     C.  P.  171,  172, 260. 

&lidellt  for  defendant. 

Mathews,  J.  delivered  the  opinion  of  the 
court  This  suit  is  by  attachment,  and 
brought  on  a  protested  bill  of  exchange  which 
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Eastern  Dkrtrict.  was  drawn  by  the  defendant,  Johnson,  in 

s^rs*J     favor  of  the  plaintiffs  on  Kyle  and  Orr  of 

°*w»*AL-  Nashville,  Tennessee.    Judgment  was  ren- 

JoHwiow  &  al.  foTe&  in  the  court  below  for  the  plaintifis, 

from  which  the  defendants  appealed. 

The  cause  was  one  previous  to  the  pre- 
sent appeal  before  this  court.  The  judgment 
of  the  district  court  was  then  reversed,  and 
the  case  remanded  to  be  tried  de  novo. 

The  evidence  on  which  the  last  judgment 
has  been  rendered  in  the  court  below,  is  fully 
spread  on  the  record,  to  the  admissibility  of 
which  several  bills  of  exceptions  were  takea 
But  before  examining  them,  or  the  merits  of 
the  suit ;  it  is  necessary  to  dispose  of  the 
claims  and  pretensions  of  certain  intervening 
parties,  Otis  Loomer  and  Co.  and  others. 
The  first  attachment  levied  on  the  property 
of  the  defendant,  was  that  of  the  plaintiffs 
Gasquet  and  Co.  Afterwards  the  same  goods 
were  seized  at  the  instance  of  other  creditors, 
under  attachments  issued  subsequently  to 
that  of  the  plaintiffs.  Finding  that  Gasquet 
and  Co.  had  obtained  a  preference  on  the 
property  of  the  defendant,  by  the  priority  of 
their  attachment,  the  other  creditors  then  in- 
tervened with  the  avowed  purpose  of  defeat- 
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ing  the  action  of  the  original  plaintiffs,  and  Ewtara  Dwtriot. 

Mtnjt  1830, 

allege  various  errors  in  the  proceeding^  by      s^*~w 
which  it  was  carried  on.    The  first  question  Gaw"  *  AI" 
to  be  settled  in  relation  to  these  parties,  is  OK*iOI<     AX~ 
whether  they  have  a  right  to  intervene  ? 
To  show  that  they  have,  their  counsel  relies 
on  the  provisions  of  the  Code  of  Practice,  on 
the  subject  of  intervention  or  interpleading, 
art  389,  declares  "  an  intervener  or  inter- 
pleader to  be  a  demand  by  which  a  third 
person  requires  to  be  permitted  to  become  a 
party  in  a  suit  between  other  persons  ;  either 
by  joining  the  plaintiff  in  claiming  the  same 
thing  or  something  connected  with  it,  or  by 
uniting  with  the  defendant  in  resisting  the 
claims  of  the  plaintiff"    Art/390,  "In  order 
to  be  entitled  to  intervene,  it  is  enough  to  have 
an  interest  in  the  success  of  either  of  the 
parties  to  the  suit."    This  we  suppose  must 
be  a  direct  interest  by  which  the  intervening 
party  is  to  obtain  immediate  gain,  or  sutler 
loss  by  the  judgment,  which  may  be  rendered 
between  the  original  parties;  otherwise  the 
strange  anomaly  would  be  introduced  into 
our  jurisprudence,  of  suffering  an  accumula- 
tion of  suits  in  all  instances  where  doubts 
might  be  entertained,  or  enter  into  the  ima- 
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Ewtern  Dbtnct  gination  of  subsequent  plaintifis,  that  a  de- 

v^v-^/    fendant  against  whom  a  previous  action  was 

°AWwT  *  AX"  un^er  prosecution,  might  not  have  property 

J*.™*  *  al.  gafficient  to  discharge  all  his  debts.     For 

as  the  first  judgment  obtained  might  give  a 
preference  to  the  person  who  should  obtain 
k»  all  subsequent  suitors  down  to  the  last 
would  have  an  indirect  interest  in  defeating 
the  action  of  the  first  This  certainly  was 
not  the  intention  of  our  legislators.  The 
Thm  rights  of  rights  of  different  creditors  are  to  be  exa- 

4Uftr*nt  creditors  . 

aw  to  t*  exami-  mined  in  concurring  only  in  cases  of  actual 

nod   in    concur*  .  . 

raiot  only  in  en-  insolvency,  either  by  a  voluntary  or  forced 

•M  of  aetoftl  in* 

•oiToncT,  either  surrender  on  the  part  of  a  debtor. 

by  «  TolnoUry  or  • 

SuS  JS^fl     I(  "  true>  that  in  ca8es  of  attachments,  a 
^•btof.  contention  and  scuffl*  for  the  property  of  the 

debtor,  takes  place  among  the  attaching  cre- 
ditors, very  similar  to  that  which  occurs  in  a 
concurso ;  but  the  rules  by  which  these  two 
species  of  judicial  proceedings  are  governed, 
differ  from  each  other.    In  relation  to  legal 
procedures  against  debtors  not  known  to  be 
**&  *tSSl  insolvent»  no  sound  distinction  exists  between 
IItotJlZC£  sults  Prosecuted  in  the  ordinary  mode  by 
ZtSm  whSdl  citarioni  and  those  which  are  pursued  by 
SJKST1  *  attachment     We  therefore  conclude  that 


•. 
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the  intervening  parties  had  no  right  to  inter*  But**  Witrafc 

*  11  j  •     i_       ■***>  ***** 

fere  in  the  manner  by  them  attempted  in  the      ,^-vw 

present  case,  and  that,  their  petition   ought  ©Awfer***. 

to  have  been  rejected  in  ihe  first  instance;  iota©**  Atl 

and  here  deserves  no  further  notice* 

The  first  objection  made  on  the  part  of  the 
defendant,  to  the  correctness  of  the  proceed- 
ings which  took  place  in  the  court  below, 
is  to  the  permission  awarded  to  the  ptaintifli 
to  amend  their  petition.^  His  counsel  insists 
that  this  amendment  was  illegally  permitted 
on  two  grounds.  1.  That  it  changed  the  na- 
ture of  the  action.  2.  That  according  to  the 
Coie  of  Practice  amendments  are  not  allow- 
able until  after  issue  joined.  As  to  the  first 
of  these  grounds  it  is  wholly  untenable.  The 
suit  was  brought  on  a  bill  of  exchange,  and 
in  declaring  on  it,  a  mistake  was  made  as  to 
the  amount  for  which  it  had  ibtitn*  drawn; 
An  amendment  by  which  'this' Estate  *  fe  ab'?uf«chaS£ 
rectified,  mostidteafrly  ptoAi*er  tibi  fchtftigtf  ^^STi 
in  thensttito  of  the  action.     The  ^secoftd  mount  of  the  wii, 

w    not    altering 

ground  of  defence  assumed  against  the  ad-  **»  nature  «fti» 
missibility  of  this  amendment,  appears  so 
novel,  that  it  might  be  well  passed  unnoticed, 
were  it  not  for  the  indefinite  manner  in  which 
the  subject  of  amendment  is  treated  by  the 
vol.  i.  55 
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iMtun  Dktrict,  Code  of  Practice.    It  begins  by  stating,  art 

JMbv*  1880* 

s^n^^/      419.  w  After  issue  joined  ihe  plaintiff  may, 
Qa.*uet&au  with  the  jeave  of  the  ^^  amend  his  ori- 

*p**9°*  *  ***  ginal  petition,"  &c.    As  no  proviso  is  made 

for  amendments  previous  to  the  contestaHo 
titep  ;  it  is  contended  that  they  are  excluded 
from  our  practical  jurisprudence.  Previous 
to  the  promulgation  of  the  Code  of  Practice, 
a  court  in  die  exercise  of  its  discretion  could 
allow  amendments  to  a  petition  before  issue 
joined,  and  such  right  of  amendment  award- 
ed by  law  is  certainly  more  reasonable*  than 
that  in  virtue  of  which  a  petition  is  permitted 
to  amend  after  a  cantestatio  lite*.  It  is  im- 
possible to  believe  that  the  legislature  by  the 
grant  of  a  right,  less  just  and  reasonable, 
intended  to  abrogate  one  more  fuIJy  sanction- 
ed by  a  convenient,  correct,  and  reasonable 
mode  of  judicial  proceedings.  The  provi- 
sions of  this  art  of  the  Cafe,  do  sot  in  our 
Opinion  present  a  can  to  which  the  maxim 
fxpressio  wdus$  est  exdmsio  otterim*,  is  ap- 
Amendments  plicable.     The  amendment  of  the  petition 

may  be  allowed         Ai  ,         ~  . 

tfttriMw joined  in  the  present  suit  was  therefore  properly 

allowed. 

The  only  bill  of  exceptions  in  the  cause 

which  requires  examination,  according  to  the 
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opinion  which  we  have  formed  of  it,  is  that  Ea*teni  Dktt let 

May,  1880. 

which  relates  to  the  rejection  of  the  testimony  >^w 
of  the  notary  .public  in  Nashville,  taken  by  G"***J***- 
interrogatories.  It  appears  that  the  com-  j0BHiO*  *  **• 
missioner  who  was  authorized  to  take  the 
testimony  of  the  witness,  and  certify  his  an- 
swers to  the  interrogatories  which  had  been 
proprounded  by  both  parties  to  the  suit, 
through  the  agency  of  their  attorneys,  gave 
notice  to  the  defendant  of  the  time  and  place 
where  the  examination  would  take  place. 
The  certificate  of  the  commissioner  that  the 
deposition  of  the  witness  was  made  under 
oath,  and .  duly  subscribed  by  the  deponent, 
bears  date  on  the  twenty-eight  of  September 
1839,  but  refers  to  the  caption  of  the  proceed- 
ing for  the  time  and  place,  at  which  Iris  tes- 
timony was  taken  ;  which  seems  to  have 
been  on  the  twenty-fifth  of  the  same  month, 
three  days  previous  to  the  period  at  which  the 
defendant  had  notice  to  attend.  In  conse- 
quence of  ibis  apparent  irregularity  in  taking 
the  testimony  of  the  witness,  it  was  rejected 
in  die  court  below.  We  think  this  proceed* 
mg  was  erroneous.  According  to  the  rules 
prtfecribed  by  our  Code  of  Practice,  whdn  a 
witness  is  to  be  examined  by  commission  on 
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Eastm  DisttteL  interrogatories,  if  an  oportunity  as  pointed 

Jfoy,l£30.  . 

v^v-^/      out  by  law  be  given  to  the  adverse  party  to 

Qa* **"  * "  fi'e  cross  interrogatories,  notice  of  the  time 
XomjiioH  fc  ax.  Qnj  pjace  0f  taking  the  answers  is  not  requir- 

whea  a  wit-  ed.  See  art  of  the  C.  P.  from  426  to  430. 
aminad  on  inter-  In  the  present  instance,  interrogatories 
opportuoiVy/  aa  were  filed  on  the  part  of  the  defendant, 
ITw/b*  gWan  to  and  answered  by  the  witness,  and  should 
t^ufcroMmteZ  it  be  admitted  that  the  examination  took 
tT^of'oie  time  place  on  a  day  different  from  that  mention- 
fag  tha^aniwen  ed  in  the  notice  to  the  defendant,  this cir cum- 
Tharafora^Tha  stance  ought  not  to  prejudice  the  plaintiffs. 

oonuniesioner 

gira  an  arrona-      The  notice  was  an  act, of  mere  superero- 

out  one,  the  mie*  .  .     . 

taka  wiu  not  be  gallon  oa  the  paft  of  the  commissioner,  and 

fatal. 

cannot  do  injury  to  those;  thirtgs  which  were 
legally  done.  But  by  a  comparison  of  the 
date  of  the  certificate,  with  thaf  of  the  cap- 
tion, it  is  probable  that  the  latter  was  put 
down  in  error  as  being  the  twenty-fifth  of 
the  month,  instead  of  the  twenty-eight 
-  Admitting  however  the  legality  o£  the 
manner  in  which  the  commission  was  exe- 
cuted;  it  is  contended  that  the  testimony 
does  not  prove  due  notice  of  the  dishonor 
of  his  bill  was  given  to  the  drawer,  the  pre- 
sent defendant.  The  deposition  or  an- 
swers to  the  interrogators,  seems  to  have 
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been  written  by  the  notary  himself.    After  Eastern  tMttriet 

May*  1886. 

stating  thaUie  presented  the  billot  exchange  v^v^>/ 
to  the  drawers  for  acceptance,  on  the  G***°™***~ 
eleventh  of  June  1829,  and  their  refusal  to  J«*M«*  **• 
accept;  he  proceeds  thus:  "whereupon, 
I  did  as  notary  public,  on  the  said  eleventh 
of  June,  one  thousand  eight  hundred  and 
twenty-nine,  enter  protest  against  the  draw- 
er, &c.  and  gave  notice  thereof  to  said 
James  J.  Johnston,  drawer,  &a"  Now  ac- 
cording to  a  sound  grammatical  interpretation 
of  this  sentence,  it  is  evident  that  notice 
was  given  to  the  drawer  of  the  bill  on  the 
same*  day  of  presentation  and  protest,  and 
this  is  certainly  legal  notice.  This  testi- 
mony admitted  makes  the  case  clear  in 
favor  of  the  plaintiffs,  and  renders  unne- 
cessary any  further  examination. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  court  be 

affirmed  with  costs. 
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Mmjfi  18  W.  MAXEJYT  w.  MAXEJfT  *  4L, 

Maxcmt  The  proceedings  of  a  family  meeting  are   valid, 

jf4*y t  ft  At-f  although  written  and  recorded  in  the  French  lan- 
guage. 

Appeal  from  the  court  of  probates  of  the 
parish  and  city  of  New-Orleans. 

Porter,  J.  delivered  the  opinion  of  the 
court  This  is  an  appeal  from  a  decision  of 
the  court  of  probates,  rendered  so  far  back 
as  the  year  1819,  which  adjudicated  to  the 
mother  of  the  appellants,  an  estate  that  was 
common  property  between  her  and  them. 
The  minority  of  several  of  the  appellants, 
has  enabled  them  to  bring  it  up  at  this  late 
4ay,  and  they  allege  as  error  apparent  on 
4b*  face  of  the  record,  that  the  process  ver- 
bal of  the  family  meeting,  on  which  the 
adjudication  was  made,  is  written  in  the 

French  language. 

It  was  desirable  on  every  consideration, 
that  a  question  on  which  the  title  to  such  a 
large  portion  of  property  in  this  state  de- 
pends, had  received  a  full  examination  from 
the  bar;  but  it  has  pleased  those  who  had 
the  management  of  the  case,  to  submit  it  for 
our  decision  without  argument;  we    are 
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therefore  compelled  to  decide  it  by  such  Butem  Dbtfiet. 


lights  as  our  own  understandings,  and  re- 
search  may  furnish.  9#. 

According  to  a  provision  of  the  constitu-  "*** 
tion  of  this  state,  all  judicial  proceedings  are 
to  be  conducted  and  preserved  in  the  lan- 
guage in  which  the  constitution  of  the  United 
States  is  written.  It  is  now  too  late  to  en- 
quire into  the  policy  or  wisdom  of  introdu- 
cing  such  a  provision  into  the  constitution*  It 
is  there,  and  must  be  obeyed.  It  was  one  of 
the  conditions  too,  on  which  Louisiana  was 
admitted  into  the  Union,  and  superadded  to 

« 

the  solemn  obligation  imposed  on  all  public 
functionaries  to  obey,  and  give  effect  to  the 
fundamental  law  of  the  state:  we  have  in  re- 
gard  to  this  particular  provision,  the  obliga- 
tion of  being  bound  in  good  faith  to  others, 
to  do  that  which  the  people  of  this  state 
through  their  Convention  covenanted  with 
the  United  States  they  would  do. 

Impressed,  I  hope,  with  a  proper  sense  of 
the  magnitude  and  weight  of  these  obligations, 
I  have  given  to  the  case  now  before  the  court 
a  more  than  ordinary  degree  of  attention. 

It  is  eighteen  years  since  the  territory  of 
Orleans  was  erected  into  a  state,  and  this  is 
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Eaium  Diatriet  the  first  time  the  question  which  the  present 

yJ^^^J     appeal  presents,  has  come  before;  the  court  in 

Maxbht       sUCh  a  shape  as  to  require  it  to  be  decided. 

Mazsht  fe  il.  gut    other  causes    have  been  adjudicated 

on,  bearing  a  greater  or  less  analogy  to  that 
before  us,  which  it  may  be  well  to  pass  in  re- 
view before  entering  on  the  considerations 
which  are  particular  to  the  case  now  present- 
ed for  decision.     • 

Immediately  after  the  adoption  of  the  con- 
stitution^ question  arose  qnfler  the  clause  in 
the  constitution  already  alluded  to,  and  it  was 
presented  to  the  superior  court  of  the  late 
territory,  which  at  that  time  had  not  been  su- 
perseded by  the  state  tribqnak    It  was  there 
decided  that  a  mittimus  m  the  French  lan- 
guage was  void.    According  to  the  report  of 
the  case,  it  appears   to  have  been  acted  on 
without  much  argument,  and  indeed  it  does 
not  appear  susceptible  of  any:  as  an  order 
emanating  from  a  court  of  justice,  committing 
a  criminal  to  jail,  is  clearly  and  emphatically 
a  judicial  proceeding.  2  Martin,  377. 

The  next  case  in  which  the  question  was 
presented,  was  that  of  Dussau's  syndics  vs. 
Bredcaux.  The  court  there  held  that  a  cre- 
ditor who  had  not  opposed  the  homologation 


6#  *Hfe  fifTATE  OP  WVtdlAHA'.  '  && 

m 

of  Uierpr<rcfe«tinfis  of  *e  creditors  before  ine  BteJrt<\«&W? 
notary,  nor  appealed  from  <he  decrete,  coaW-i 


net  awrih  hftrfseff  of  the  process-  tctIkiI  beingr     **£?* 
\tfteen  itliFrenchi    Tbe^ihlge,  (Derbigny,)J ■M1*B**  ^^ 

intafluft  4«o^4atlibwJbwtrfW»»Wioi«w»ttiq 
vftadd  ftp  ifora*  arf  frBiwyigfc  Bjpahn^f ohq» 

otthendehW^a«oo»ipf'fc'femify<'ti4e*tihg  bW 

tac'jtBgQi  ^fa^i»i'OTi4«^it«W«-  tvaVtt> 
jikiMciatfv*«tedi%  ^dofaiiribeiiwttoiatta 
^•^mwbiofeflwttoafUitlitem^ 

in  the  case  of  Fides'  syndic^  «M^rf 
art  it  W«ip.«fen'<l^^ed^al'V!tci1  ih^  jttk 
cewtirig^  of  ei^diWfa  beffife :  a  notary  Were^ 
returned  ittto  corirt,  and  made  its  judgment 
that  they  toast  be  in  (he  English  language/ 
no  judgment  appeared  on  record  btrt  the  pro- 
ceedings drawn  up  in  French,  and  a  judg- 
ment being  a  judicial  proceeding  could  not 
be  iih  thai  language.    9  Mcirtin,  3f2i.  'r ' 

you  i.  56 
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Extern  D\*tncu .  In  the  c^se  of  Dittman  vs.  Hotz,  on  an  ap- 
^r^v  *  Pea'  fr°in  a  judgment  refusing  to  frornolo- 
*ffw»:     gate  an  award,  a  similar  decision  was  made, 

¥&*&*'*-+*<  apd  similar  reasons  given  for  it    The  court 

said  that  under  the  law  es  it  then  Mood*  no 
power  wa*  conferred  on  the  judicial  antborir 
tj  to  render  jodgmeotoii  the  awaed:aB  thai 
could  be  done  wn  to  place  it  on  MOotd  and 
order  its  execution,  and  that  it  could  not  fan 
placed  there  as  a  judgment  unless  it  was  in 
the  English  language.  A  distinction*  bow** 
ver,  was  taken  and.  recognized  between  thai 

« 

vyhich  was  evidence  on  which  the  court  de- 
cided, and  that!  which  was  a  judgment  It  was 
said  in  the  opiriion  delivered  in  that  case:  **if 
the  award  is  merely  the  evidence  on  which 
judgment  is  to  be  Muttered, .it  ssay  fan  written 
ip  any  language  tb*  parties  choose  to  adopt" 
9jtfartift  2O0<    ' 

lathe  case  of  £hf rnferd  vs.  Segker**  jyn- 
cKcj,  it  was  held  that  the  proceedings  of  cre- 
ditors in  &  concur  so  carried  on  in  the  French 
language  were  voidable.  That  case  presen- 
ted the  same  question  as  that  of  Dittman  va 
Hptz.  The,  deliberations  appointing  syndics, 
do  not  require  to  be  homologated.  Their  de- 
cision stands  therefore  when  returned  into 
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court  as  its  judgment ;  and  hence  it  follows,  ?*«tjm  D«tri«t 
these  deliberations  must  be  in  English.    No     ^v*^ 
judgment  can  be  pronounced  on  the  tableau,        A£. 
but  that  of  homologation  if  il  be  approved, 
and  as  was  said  in  Viales'  syndics  vs.  Gard- 
ner, the  homologation  has  no  other  effect 
than  to  place  what  is  homologated  on  record 
as  the  decree  of  the  court.  7  Martin,  409. 

In  the  case  of  Tilghman  vs.  Dias,  an  ob- 
jection was  made  to  an  order  of  seizure 
and  sale,  issuing  on  an  authentic  act,  exe- 
cuted in  the  French  language.  The  court 
decided  against  the  objection,  and  held; 
first,  that  it  could  not  be  considered  at  one 
of  the  pub&c  records  of  the  state,  which  the 
constitution  required  to  be  in  English,  and 
second,  that  it  was  not  a  judicial  proceeding; 

it  was  the  evidence  furnished   to  obtain 
judgment,  12  Mart.  691. 

The  petition  praying  for  an  adjudication 
of  the  property  in  the  instance  before  us, 
is  In  English,  and  the  judgment  in  thai  pe- 
tition is  in  the  same  language.  It  is  in  these 
words :  *  Let  the  deliberations  of  the  minors 
tfsumfs  fssnily  hereunto  annexed,  be  approved, 
W  fttfiMJfWt  mm!  ftf  ttSS'jsropsrfff  tctthsn  men- 
HkStsi  Is  e&MsMei  is  dbariftiour.  at  As 
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Eutw  JDittrty.  frice  of it§  v.almtjan  in  the  inventory,,  (pit  is 

decided  by  paid  deliberation. 


•  i  » 


U+W?         It  ia  thus  ?epn,  that  the  c^e,  lie fqrej  the 
#AxtsT t  *,  4*.  conrt  is  di  fife  rei)t(  from  aqy  j^t-^ecjd^d  by 

it.  The  judgment  here  mmr  tbe.CQQ^titu- 
.  tional  language.  In  the  cases  alreadj 
mentioned,  which  bear  the  closet  resem- 
blance to  thi6,  the  decrees  were  nojt  pro- 
nounced in  English:  the  proceedings  in 
French  were  made  the  judgment,  of  the 
court,  or  when  presented  for- approval,  they 
.would  have  become  , so  if  ooipojogated. 
fhequestfon  ifl  ^herefojc&opeg on.  its  merit?, 
W  we  ajje  at.jiW^.^^examj^^ i-iUmrf 

^Iready.  dej  i^  p$  aei*a»p.lj:  unepiitrplJefl 
jjy  tficrfy/o.rjtboqgb  ia.spin.kre*pee*s  alike, 
faj^Mfa n^beipg  thejsaaie,,  ,  ...  ,: 
That  question  ify  whether-  a  judguient 
Dronounced  in  English*  adjudicating  pro- 
perty, where,  the  deliberations  of  the  family 

^>i.|,ceQehV)U(iwlUn,d  yput?  ,.:1  tfeel  jt 
to  be  one  of  considerable  sdi$quli$  twM 


►  ; 
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fofe  f^ndao  <Jifier;cm/tbi^  as  on  aftaoetiril .sms* dm*. 

«  JUby*  1S&0. 


.tbM^A%'tb9-4eofii>rQOdi  jbr  it,  .andiaone  ^ 

-*pfcmllj>€f>  thosb  wfaere' political  ^fcjtiAs***"4*** 
^reitofbe  attained  ^legislation,  n Ifoftjft% 
rhas  Buch  a  tendency  to  warp  and  biaa  thte 
mind,  and  confuse  bur  rtseatohes  after  troth 
in  legal  questions*  than  the  combination  df 
such  matters*  and  men  .who  think  they  rett- 
•son  solely  on  the  subject  as  one  of  law*  wiM 
;ip8ens)t)ljf  }p'thegu»ejr£9|  differ  in  their  ico»- 
■fflWHW  M»  tfcqidJifcrpB*  Trtwajltey  take 
of,  |tft,ipcJ|ic>t, ...  laaepfeaatiBt»qf'thik>«iMt- 

j?«age  i hey  ?pe*k,    .The  fleet*  wfcichjjmve 

..alway9  divided  jurfe^dence,,  ex|atl|B^^ 

in  .ey,ery  other  cpmmjuqity,  .  One  <j}as«  wftl 

interpret  thev  tejms  judicial  pfocfedit]gs9  htq 

at  directly,  opposite  results,    One.  viewing 

the  pbi^qt  contemplated  by  the  constitution 

as  of  vast  importance  to  the  best  interests 
uAL  JHfiii^  taiij^iniir  •but  jpi^w-^  vv« 
or  a  people,  whoTorming  part  of  a  govern- 

biiaia^dd  if  ti  bus  «auQT*yfrb  w  -.*&[[*  i*u 
mTOtTao  not  speaTTus  language,  will  pre- 
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pl<mn  far,  aaft  aataratly  come  to  think  right,  that 
"~  construction  which  in  a  measure  compels 
a  itafe  of  things,  they  consider  beneficial. 
*•  Another,  considering  the  desired  end,  re- 
tattled,  rather  than  advanced,  by  any  thing 
Which  carries  with  it  an  air  of  compulsion, 
Who  believe  that  the  object  sought  for,  will 
be  best  attained,  by  trusting  to  time,  and 
the  influence  of  causes,  which  cannot  fail 
of  their  effect  unless  prejudices  are  aroused 
-against  them,  will  leave  to,  and  finally  adopt 
that  interpretation,  which  leaves  the  matter 
.j*  much  hs  possible  to  the  will  of  the  peo- 
pfet  who  ere  to  gain,  or  to  suffer  by  it 

Whether  any  of  these  considerations  have 
operated  in  my  mind  is  more  than  I  can  say. 
Ftorhaps  they  have.  Bat  if  they  have,  it  is 
unconsciously,  for  my  aim  has  been,  in  com- 
mon I  am  sure  with  the  other  members  of 

_  4  v 

the  court,  to  seek  for  the  true  intent  and 
meaning  of  the  framers  of  the  constitution. 

Perhaps  it  would  be  correct  to  say»  that 
nothing  can  be  considered  judicial  proceed- 
ings, but  writs,  citations,  pleadings,  interlocu- 
tory orders,  judgments,  and  executions.  Bat 
definitions  art  dangerous,  and  it  is  better  an* 
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safer  to  say  what  ia  not,  than  what  is  a  taoV  E*ure  Di*mt,. 

Jtfov    ISM* 

cial  proceeding.    It  is  material  in  1117  view  *    \^j^^J 
of  the  caae,  to  examine  whether  the  e ridence      iu*m* 
giveainacaa86cafibeconBideredmieb9as»d  Hun****** 
IfenettMnkitcsSaV    it  in  nnt  ■  puiiisiiiting 

it 
<d+ri*m  rinimittwfc,  ii  ens* 
c>4  srid  previous  to  the  sirt  Itcoald 

netbaveWra  the  contemplate  *fecc£r#ae 

whsta  thav  Moooaad  this  fMmdiiioii  *jm!  Imttk 
mn  it  was  not  understood  by  oar  convention 
when  {hey  accepted  it;  that  the  people  of 
this  state  were  to  cease  at  once  using  their 
own  language  for  all  written  contractor  an 
pain  of  their  being  null  and  void  Soch  an 
idea  cannot  be  harbored  for  a  moment,  tf 
then  the  evidence  need  not  be  in  theBt^Ush 
language,  ia  there  any  necessity  for  tmnshtV 
ing  it  into  that  language  before  it  can  be  used  t 
and  is  the  judgment  null  and  void  where  it 
does  not  appear  on  record,  that  this  formality 
was  pursued  ?  I  think  not,  because  the  evi- 
dence is  not  a  judicial  proceeding,  but  the 
matter  on  which  proceedings  are  bad. 

On  this  branch  of  the  question  I  have  no 
doubt;  but  I  have  serious  doubts,  whether 
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K^tem  Dittiwt  thci  deliberations  of  a  family  meetiftg  G&rilfo 
^J£*^>    cwwideped  as  mere  evidence  in  the  Ofruse. 
MitiM      The  act  mldet  which  the  adjudication  tot>fc> 
itewv  t*  m'  pine,  c i»  tni  these  words  1:  i  *.  When  the  i  legili* 

r&b&ika?  ©r  mriihfer  dkmiinif^ifcftsotol 

«h wabar  imkj  duK^beitbwnthq  iwiaiefriat 
jwlof ;  ibid  sMito  Mi  Ww^ucfcataib  WihiAp 
dr'tar  J$y  the  jodgiej  tttcohdMg'tO'ibe^hiMi^ 
«d  vfctotf  6f  theitWefttotyy  prdvMerf  ttttetalff 
AfttibA'  h^'beeWi'lfldd^  bjr  <*pprti$0l«  *rff 
rfwwh,  ahd  ptovided  tifcewfee  send  A^ati*** 

•  i  •      •  •  # 

tidn  be  decreed  convenient  to  the  iotetebt'ef 
the  nhibtfr  by  the  assembly  of  the  family,  wid* 

[Mvufed  thortover  (h4  dame  ha&  beegifcteetrt^ 

dTte  by  the1  under -tiitor,'1  Mart  J^.'JW;! 

]48,*0.3l  •*  •■  "^  ;    '      '•■»•  ?"  ."»::i«0 -.•>!'« 

r  By  ttf  s  etmtttiidM»it  appettM*  that  tfife  tm^ 
into  .of  grdjadfcgtiim  iy  piutiouhced>«)Pth|«e! 
iHinp :  ftie  ettma'tmh !  being  sworn  toi  ^  ch* 
assent  o£  the  under  tcftot*  and  the  aid  vice  of 
family  meeting.  iHM  hence  it  may  be  i  said, 
that  all;  and  each  of  these  things,  are  the  eri- 
dcface  on  which  the  judge  acts,  when  he  de- 
crees that  the  property  shall  be  adjudicated. 
As  however  the  family  meeting  give  their  ad- 
we  ahd  opioioh  to  the  judge,  which  adwoe 
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ftttd  opinion  must  be  formed  on  all  the  cir*  Eutent  Dtttrtet. 

...  .  May.  1830; 

cumstances  thai  could  render  such  a  mea-      v^>ow 
sure  proper;  there  is  considerable  force  in      Ma"wt 
the  position  that  they  are  by  law  made  assist*  1|*X*N*  *  **• 
ants  to  the  judge  in  pronouncing  his  decree, 
and  that  their  deliberations  form  *  part  of  the 
judicial  proceeding.    In  opposition  to  this  it 
may  be  said,  that  their  functions  cannot  be 
distinguished  from  that  of  witnesses  skilled 
in  a  particular  art,  or  profession,  who  gift 
their  opinion  to  the  court  on  other  e  vide  nee, 
and  on  which  opinion  the  court  acts  in  pro- 
nouncing judgment    On  the  other  hand,  the 
deliberation  of  the  family  meeting,  and  the 
conclusion  to  which  it  arrives,  bearaconsi* 
dcrable  analogy  to  the  deliberations  of  a  jury 
who  hear  the  evidence,  and  give  a  verdict, 
on  which  the  judge  pronounces  judgment 
But  the  weight  due  to  this  last  consideration 
is  greatly  diminished,  by  reflecting  that  juries 
are  made  by  law  a  tribunal  for  the  trial  of 
facts;  that  when  called  on  for  that  purpose, 
they  take  the  place  of  the  judge;  that  the  trial 
is  in  open  court;  that  in  criminal  matters  the 
verdict  is  conclusive  in  favor  of  the  prisoner; 
that  when  they  decide  the  judge  does  not 
weigh  the  testimony.    While  in  the  case  of 

T0L.I.  57 
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DteritL  an  adjudication  of  minors'  property,  he  eomea 
to  bis  conclusions  not  on  tlie  advice  of  the 


family  meeting  alone  ;  but  on  that  and  other 
*  AMm  evidence,  viz*  the  inventory  and  appraisement 
being  sworn  to,  and  the  consent  of  the  under 
tutor.  That  there  is  no  more  reason  for  not 
considering  the  deliberations  of  the  family 
meeting  evidence,  than  there  would  be  to  de- 
claim that  the  assent  of  the  under  tutor,  and 
the  proof  of  the  appraisement  being  sworn 
to,  was  not 

It  cannot  escape  the  attention  of  any  one 
who  reflects  on  this  subject,  that  if  the  deli- 
berations of  a  family  meeting  is  considered  a 
judicial  proceeding,  a  most  embarrassing 
consideration  would  arise  in  relation  to  ano- 
ther matter  of  daily  occurrence  in  this  state. 
We  have  the  executory  proceeding*  by  which 
an  order  of  seizure  and  sale,  may  at  once  issue 
on  a  mortgage  by  authentic  act,  executed  be- 
fore a  notary.  Our  law  regards  this  as  equi- 
valent to  a  confession  of  judgment  We  have 
decided  that  a  judge  in  giving  an  order  on  it, 
apts judicially-  12  Mart  69 1.  If  the  family 
meeting  be  a  judicial  proceeding,  it  will  be 
hard  to  draw  the  line  between  it  and  the  act 
before  the  notary.    Now  though  a  case  has 
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been  brought  before  the  court,  where  this  f ultra  DM*, 
question  was  mooted,  I  do  not  believe  that 


it  was  ever  seriously  doubted,  that  acts  before  Mass** 
notaries  in  the  French  language,  had  not  the  M  assht  *  ** 
same  force  and  effect  as  if  they  were  written 
in  English ;  the  belief  has  been  almost  uni- 
versa),  that  they  were  nothing  more  than 
evidence,  on  which  the  court  might  pro- 
nounce judgment,  and  order  execution. 

I  have  thus  thrown  together  the  different 
reasons  which,  have  occurred  to  me  in  the 
examination  of  this  question,  why  the  advice 
of  a  family  meeting  should  and  should 
not  be  considered  a  judicial  proceeding. 
If  the  subject  was  presented  to  me  with- 
out the  aid  furnished  by  the  opinion  which 
the  other  branches  of  the  government  hat* 
expressed  on  it,  I  should  have  strong  doubts, 
though  the  leaning  of  my  opinion  is,  that  it 
partakes  more  of  the  character  of  evidence, 
than  any  thing  else.  But  the  act  of  the  legis- 
lature cannot  be  excluded  from  considera- 
tion, and  the  constitution  has  to  he  interpret- 
ed not  by  itself  alone,  but  with  the  statute 
passed  in  relation  to  it 

In  the  year  1822  the  legislature  of  this  stale 
passed  an  act,  by  which  they  in  substanci 
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Butm  District  declared,  that  the  deliberations  of  a  family 

4MJfi  lS3(k  *     '      i-    •    i  J*  i_ 

meeting  were  not  judicial  proceedings:  be* 


U*£**      cause  in  the  act  it  is  provided,  that  the  pro- 
Maxsht  ft  au  eem  yofboi  0f  a  family  meeting  shall  be  as  le- 
gal and  binding  on  the  parties,  as  if  made 
and  executed  in  the  language  in  which  the 
constitution  of  the  United  States  is  written. 

That  this  act  cannot  control  the  case  now 
under  consideration  unless  it  be  constitution- 
ol,  is  a  truth  which  requires  no  reasoning  to 
enforce,  and  I  trust  the  day  is  distant  when  il 
will  be  necessary  to  prove  it.  But  though  a 
law  of  the  legislature  can  never  make  that 
constitutional  which  is  not  so  in  truth,  it  must 
exercise  a  powerful  influence  in  deciding 
whether  it  be  constitutional  or  not.  The  opi- 
nion of  the  legislative  and  executive  branches 
of  the  government,  sworn  like  the  judiciary, 
to  maintain  the  constitution,  acting  under 
every  obligation  which  duty  and  conscience 
san  impose,  is  certainly  a  strong,  though  not 
a  conclusive  reason  to  induce  others  where 
the  case  is  not  clear,  to  adopt  their  construc- 
tion as  correct  It  has  all  the  weight  which 
authority,  independent  of  reason,  can  have  in 
any  case.  And  if  the  subject  be  one  on  which 
doubt  exists,  it  is  the  duty  of  the  other 
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branches  of  the  government  to  adopt  the  con*  sofa*  Dfctrict 
struction :  the  peace  of  society  emphatically      vg^v>H/ 
requires  it  Ma*"*t 

I  have  looked,  I  believe,  into  all  the  cases  Maxb,,t  *  AU 
which  are  reported  to  have  come  before  the 
courts  of  the  different  states  of  the  Union,  and 
those  of  the  United  States  in  regard  to  the 
constitutionality  of  laws,  and  I  find  the  prin- 
ciple  just  alluded  to,  has  universally  been  ad- 
mitted, and  uniformly  acted  on*  It  is  unne- 
cessary to  cite  all  these  cases,  or  quote  the 
language  of  the  distinguished  men  who  have 
been  governed  by  this  consideration.  So  early 
as  the  year  1796,  judge  Chase  said,  I  never 
will  decide  any  law  to  be  void  but  in  a  very 
dear  ease;  and  the  present  chief  justice  of 
the  United  States,  in  delivering  the  opinion  in 
the  case  of  Dartmouth  College  vs.  Wood- 
ward,  observed :  "On  more  than  one  occa- 
sion this  court  has  expressed  the  cautious 
circumspection  with  which  it  approaches  the 
consideration  of  such  questions ;  and  has  de- 
dared,  that,  in  no  doubtful  case,would  it  pro- 
nounce a  legislative  act  to  be  contrary  to  the 
constitution.91  From  every  thing  I  can  disco- 
ver, I  believe  this  principle  to  be  as  firmly  em* 
tatriished,  as  the  right  of  the  judiciary  to  pro- 
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Bartm  DMet  nounce  a  law  unconstitutional.    3  Dallas, 


1  am  doubtful  in  this  instance,  whether  the 
Mabmt  a  al.  law  under  consideration  be  unconstitutional, 

and  I  cannot  pronounce  it  so.  If  the  doctrine 
just  stated  be  true,  there  never  was  an  act  of 
a  legislatures  which  it  can  be  more  cheer* 
fully  applied*.  The  statute  interferes  not  whh 
mens9  contracts:  it  destroys  no  vested  rights: 
it  impairs  not  the  protection  due  to  property: 
nor  violates  personal  security.  It  is  in  further- 
ance of  justice:  to  quiet  men  in  their  estates: 
to  protect  the  citizen  in  the  possession  of  that 
which  he  has  honestly  acquired ;  and  to  pre- 
vent it  being  wrested  from  them  on  technical 
objections. 

And  this  brings  me  to  a  consideration  of 
great  importance,  and  which  I  acknowledge 
has  as  much  weight  on  my  mind  as  the  act 
of  the  legislature.  It  is  now  18  years  sinoe 
the  constitution  was  formed.    During  all  this 

time  it  has  been  universally  believed  that 
meetingsof  families  might  be  conducted  in  the 
language  of  the  persons  called  to  deliberate 
on  the  affairs  of  minors.  I  believe  it  is  not 
an  exaggeration  to  say,  that  every  twenty-five 
years,  nearly  all  the  property  of  the  state  pa#- 
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ses  through  the  court  of  probates.  A  large  EMtm  atom*, 
portion  of  it  has  been  settled  by  proceedings  n^-^w 
similar  to  those  now  before  us,  and  a  decision  ***«"* 
pronouncing  them  void  would  produce  the  Maxmit  *  **• 
most  disastrous  effects  on  the  best  interests  of 
society.  Litigation  to  a  frightful  extent,  could 
not  fail  to  follow  a  declaration  on  our  part, 
that  they  were  void.  Litigation  too  in  its 
most  odious  features,  where  the  endearing 
ties  of  blood  and  friendship,  would  be  sacri- 
ficed to  cupidity:  where  brothers  and  sisters 
would  be  seen  arrayed  against  each  other, 
and  children  against  their  parents.  No  one 
can  contemplate  such  consequences  without 
pain,and  nothing  short  of  an  absolute  convic- 
tion 011  my  mind,  of  the  proceedings  of  the 
family  meeting  being  clearly  a  violation  of 
the  constitution,  could  induce  me  to  scatter 
the  seeds  of  discord  through  the  state  and  sow 
them  in  the  bosom  of  families.  The  case  be* 
fore  is  a  sample  of  what  would  follow.  We 
have  here  presented  the  disgusting  spectacle 
of  children,  for  the  sake  of  a  little  property, 
accusing  their  mother  of  misconduct,  and 
dragging  before  a  court  of  justice,  the  being 
to  w  horn  they  are  indebted  for  life. 
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XMtorn  Di«Hct      The  importance  of  all  constitutional  que*- 

Jtfav    ISSOi 

tions  is  my  reason  for  going  so  muck  at  length 


Maibut      into  this.    In  concluding,  I  wish  to  state,  that 
Haunt  *  al  ifihe  law  was  clearly  unconstitutional,!  do  not 

think  the  continuance  of  the  error  for  any 
length  of  time  could  render  it  valid.  It  ap- 
pears to  me  that  the  implied  assent  of  the 

other  branches  of  the  government  which 
sanctions  mistakes  in  relation  to  laws,  cannot 
have  any  effect  in  constitutional  questions,  for 
they  have  no  power  to  dispense  with  the 
fundamental  lawof  the  state.  But  it  is  un- 
necessary to  enter  fully  into  this  subject. 

My  opinion  is  that  the  judgment  of  the 
court  of  probates  be  affirmed. 

Martin,  J.  The  defendants  are  appellants 
from  a  decree,  approving  the  process  verbal 
of  the  deliberations  of  the  family  meeting, 
and  adjudicating  to  the  plaintiff  the  property 
therein  mentioned,  common  to  her  and  the 
defendants  her  children. 
Their  counsel  has  assigned  as  errors  appa* 
rent  on  the  face  of  the  record,  that 

1.  The  proceedings  of  the  family  meeting 
by  virtue  of  which  the  whole  estate  was  do- 
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creed  to  be  ad  indicated  to  the  appellee,  at  Ewtem  District. 
the  price  of  the  appraisement,  are  nail  and      v^»v*b/ 
void:  the  same  not  being  written  in  English,       M^**T 

2.  That  the  proceedings  (being  a  public  i**™11,  *  »■ 
act)  ought  to  have  been  attested  by  two  wit- 
nesses. « 

The  case  has  been  submitted  to  us*  without 
any  argument 

I.  By  a  provision  of  the  constitution,  "  all 
judicial  proceedings  are  to  be  conducted  and 
preserved,  in  the  language  in  which  the  con* 
stitution  of  the  United  States  is  written.  See* 
tion  15.  art  6. 

I  remember  but  five  decisions  of  this  tri- 
bunal which  cast  any  light  on  the  question 
we  are  now  called  on  to  solve. 

There  is  however,  one  of  the  superior 
court,  before  the  organization  of  the  judiciary 
of  the  state,  according  to  the  constitution. 
It  is  that  in  Macarty's  case,  2  Martin ^  278 ; 
it  was  there  hell*  that  a  mittimus,  written  in 
the  French  language  was  null  and  void. 

This  court  was  first  called  upon  to  act  on 
the  question  in  the  case  oflhtssumts  syndics 
vs.  Prideaux,  4  id.  451  ;  we  then  decided 
thai  a  creditor,  who  had  not  opposed  the 
homologation  of  the  process,  verbal  of  titer 
vol.  i.  68 
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SMtam  Dferiet.  deliberations  of  the  meeting  of  the  creditors 

before  the  notary,  could  not  avail  himself  of 
thii  circumstance  of  the  document,  being  writ* 

Xauht  &  a*.  len  jn  tjle  prencjj  language-     We  then  said 

that  we  inclined  to  think  that  the  proceedings 
of  creditors,  convened  by  a  court  of  justice, 
ore  a  part  of  these  proceeding?,  the  whole  of 
which  forms  what  is  known  to  the  Spanish 
law,  as  the  juicio  de  concur  so;  as  the  con- 
stitution requires  that  all  judicial  proceedings 
should  be  conducted  aod  preserved  in  the 
language  in  which  the  constitution  of  the 
United  States  is  written,  we  are  disposed 

to  believe,  that  if  the  objection  had  come 
from  a  party  who  had  not  concurred  in, 
or  adhered  to  the  proceedings  complained 
of,  it  would  be  our  duty  to  declare  they  are 
not  legal 

The  next  case  was  that  of  Tregre  xs/Tregre, 
6  id.  633.  We  then  held  that  the  proceedings 
of  a  judge  of  probates,  proceeding  as  such, 
to  the  partition  of  an  estate,  and  decreeing  the 
adjudication  of  it,  were  stamped  with  the 
character  of  judicial  proceedings,  and  it  was 
our  duty  to  declare  that,  unless  they  were 
written  in  die  English  language,  as  the  coo* 
sututioo  rtquirw,  they  were  void 
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The  third  was  the  case  of  Durnford  vs.  Ettt«m  dm* 
Segher\s  syndics^  7  id.  409,  which  was  an      j£>r%*J 
appeal  from  a  judgment  of  th'»  court  of  ihe      Max«kt 
first  district,  setting  aside  the  proceedings  of  MA**Ht  *  AL# 
the  meeting  of  the  creditors,  because  they 
were  written  in  French*     In  affirming  the 
judgment  we  said,  the  proceedings  set  aside 
are  judicial  proceedings ;  they  are  ordered 
by  the  court,  and  constitute  a  part  of  the  pro- 
ceedings, instituted  by  the  debtor  against  his 
creditors,  and  are  the  basis  of  the  judgment 
which  terminates  them.    They  are  therefore 
some  of  the  proceedings,  which  the  constitu* 
tion  requires  to  be  conducted  and  preserved 
in  the  language  in  which  the  constitution  of 
the  United  States  is  written. 

The  fourth  is  the  case  otDittman  vs.  Hotz, 
in  which  we  expressed  our  clear  opinion, 
that  whenever  one  of  the  parties,  who  have 
submitted  their  case  to  arbitrators,  applies  to 
a  court  of  justice  to  have  their  judgment  to 
mike  the  award  valid,  which  the  party  pre* 
*  seats  for  homologation,  it  must  be  written  in 
the  language  which  the  constitution  requires  % 
otherwise  it  would  not  judicially  appear  on 
the  records  of  the  court,  by  virtue  of  what 
sentence  or  judgment  execution  was  awarded 
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Btiten  Di*riet      Lastly*  is  the  case  of  ViaUs*  syndics  tb 

JVay,1830. 

^v-^  Gardner,  id.  324.  This  was  an  appeal  from 
Ma"ht  the  judgment  of  the  court  of  the  first  district, 
Haxwt  *  Ah.  yggjgjug  l0  acknowledge  the  plaintiffs'  capa- 
city as  syndics,  because  the  process  verbal 
of  the  deliberations  of  the  creditors  before 
the  notary,  were  written  in  the  French  lan- 
guage. The  proceedings  had  indeed  been 
homologated,  but  no  part  of  them  was  re- 
cited, nor  was  any  mention  made  of  the 
plaintiff*'  appointment  as  syndics,  in  the 
judgment  of  homologation.  We  said  "  to 
homologate  is  omos  logos,  similiter  dicere, 

or  to  say  the  like.  The  case  cannot  be  put 
on  a  footing  more  favourable  to  the  plaintiffs, 
than  by  considering  it,  as  if  the  whole  pro- 
ceedings before  the  notary  had  been  verbatim 
find  literatim  transcribed  in  the  judgment. 
Had  this  been  the  case,  we  would  be  bound 
lo  consider  the  part  of  the  judgment  written 
in  the  French  language  as  a  nullity  :  and  if 
*what  is  on  this  record,  written  in  the  French 
language  be  disregarded,  nothing  shows  that 
die  plaintifls  were  appointed  syndics.  The 
judgment  of  the  district  court  was  affirmed. 

According  to  these  decisions,  it  appears 
that  the  process  verbal  of  the  deliberations 
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of  the  meeting  of  an  insolvent's  creditors,  Eastern  District. 

and  an  award  of  arbitrators  were  considered      J!^w 

by  the  judiciary  power  of  the  slate  as  judicial      Ma"mt 

proceedings  ;  and  consequently  were  of  no  Ma»»t&  **• 

validity,   unless    conducted  and    preserved 

in  the  language  in  which  the  constitution  of 

the  United  States  is  written.    Whether  the 

process  verbal  of  the  deliberations  of  a  family 

meeting  were  to  be  considered  in  the  same 

light,  was  a  question  which  does  not  appear 

to  have  been  brought. 

The  legislature  was  now  pleased  to  enact 
that  no  process  verbal  of  any  family  meetingf 
no  written  instrument  containing  the  deliber- 
ations of  any  meeting  of  creditors,  no  decision 
or  award  of  arbitrators,  that  may  have  taken 
place  previous  to  the  date  hereof,  or  may 
take  place  hereafter,  shall  in  any  way  whatever 
be  attacked  or  invalidated,  on  the  ground  that 
it  may  have  been  made,  executed,  or  drawn 
up  in  the  French  language  ;  but  on  the  con* 
trary,  any  process  verbal  of  the  deliberations 
of  a  family  meeting,  any  act  containing  the 
deliberations  of  meetings  of  creditors,  any 
decision  or  award  of  arbitrators,  which  may 
be  made  or  executed  in  the  French  language, 
shall  be  quite  as  legal  and  binding  upon  the 
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Bitten  District,  parties,  as  if  the  same  had  been  made  or  exe- 

May%  1680. 

sjr>n^     cuted  in    the  English  language.      Act  of 

Ma"nt      March  16, 1822. 

It  has  appeared  to  me  that  the  present  case 
may  be  disposed  of,  without  inquiring  into 
the  force  and  effect  of  this  act  of  the  legisla- 
ture. Allowing  to  the  appellee  every  benefit 
he  may  attempt  to  draw  from  it,  the  decision 
of  the  court  in  the  case  of  Tregre  vs.  Tregre 
is  unshaken.  The  proceedings  of  a  judge  of 
probates  decreeing  the  adjudication  of  an 
estate,  are  stamped  with  the  character  of 
judicial  proceedings,  and  it  is  our  duty  to 
declare  that  unless  they  be  written  in  the 
English  language,  as  the  constitution  require*, 
they  are  void. 

Neither  is  our  decision  in  the  case  of 
Vurtes*  Syndics  touched,  and  the  present 
case,  according  to  it,  4(  cannot  be  put  on  a 
footing  more  favourable  to  the  plaintiffs  than 
by  considering  it  as  if  the  whole  proceedings, 
of  the  family  meeting  had  been  verbatim 
and  literatim  transcribed  in  the  judgment. 
Had  this  been  the  case,  we  would  be  bound 
to  consider  that  part  of  the  judgment  as  a  nul- 
lity :  and  if  what  is  written  in  the  French 
language  on   the  record    be  disregarded, 
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nothing  shows  what  land  is  adjudicated.  The  Extern  District, 
decree  is  in  the  following  words  :  "  Let  the      ^tA^+J' 
deliberations  of  the  minors  Maxents'  family,      Ma"nt 
hereto  annexed,  be  approved  and  registered,  Maxbwt  *  Ax- 
and  let  the  property  within  mentioned  be 
adjudicated  to  the  petitioner,  at  the  price  of 
the  valuation  in  the  inventory,  as  is  described 
by  said  deliberations."    Now,  if  in  the  case 
of    Viales*  syndics,   (whose    appointment 
resulted  from  the  homologation  or  approba- 
tion of  the  deliberations  of  the  creditors,  writ- 
ten in  the  French  language,)  could  not  esta- 
blish their  capacity,  because  the  document 
referred  to  in  the  judgment  of  homologation, 
being  in  the  French  language,  had  not  the 
character   of  judicial   proceedings;   how 
can  the  appellee  establish  what  land  was  ad- 
judicated to  her,  and  what  are  the  directions 
of  the  deliberations  of  the  family,  while  these 
lands  and  directions  are  not  stated  in  the 
judgment,  nor  in  any  part  of  the  judicial  pro- 
ceedings of  the  case  ? 

It  appears  that  the  judgment  is  erroneous, 
because  it  does  not  show  what  land  is  ad- 
judicated, nor  what  are  the  directions  of  the 
deliberations  of  the  family  meeting.  This 
i,  indeed,  would  be  cured,  if  this 
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Euton  Dwtrict  appeared  by  any  part  of  the  judicial  pro- 

"S^SJ'     ceedings.  As  we  held  in  the  case  of  Wit- 

m*»«"      manti  fan  rSm  Duhamel,  a  judgment  must 

Haxekt  &  At.  be  certain,  but  if  it  does  not  appear  so  on 

its  face,  it  suffices  if  it  appear  to  be  so  by  a 

reference  to  the  judicial  proceedings  in  the 

case.     If  that    certainly  appeared    only 

from  a  recurrence  to  the  evidence,  1  think 

the  judgment  would  be  incomplete;  for  the 

evidence  is  not  always  conclusive,  and  it  is 

a  judicial  process  to  extract  the  evidence 

from  a  mass  of  testimomy  and  instruments 

of  writing;  if  a  reference  in  any  case  be  to 

a  particular  piece  of  evidence,  I  think  it 

should  necessarily  be  to  a  piece  of  evidence, 

written  in  the  language  in  which  judicial 

proceedings  are  to  be  conducted  and  pre* 

served. 

The  other  members  have  formed  an 
opinion,  which  is  about  to  become  that  of 
the  tribunal:  it  is  my  duty,  as  I  do  not 
perfectly  assent  to  it,  to  state  my  view  of 
the  case* 

The  family  meeting,  in  a  case  like  <tbe 
present,  is  the  assembly  of  the  minors9  kin- 
dred, to  whom  the  law  requires  a  judge  of 
probates  to  refer  the  main  question  of  fact: 
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t.  e.  whether  it  comports  with  his  interests,  tat**  Dtori* 
that  his  part  of  the  property  common  to      \>^ow 
shim  and  the  surviving  parent  be  adjudicated      ****** 
to  the  latter,  at  the  price  of  the  appraise-  ******?  *** 
ment    This  finding  is  the  basis  of  the  de- 
cree, which  puts  an  end  to  the  action  or 
suit  instituted  or  commenced  by  the  pa- 
rent's petition  to  have  a  family  meeting  call- 
ed; the  order  of  the  judge  therefor,  the  ci- 
tation to  the  members  of  the  meeting;  the 
process  verbal  of  their  deliberations;  the 
citation  to  the  under-tutor,  if  he  does  not 
appear  at  the  meeting;  the  petition  to  have 
the  adjudication  made  according  to  the  de- 
liberations; and  the  judge's  final  order  ap- 
pear to  me  essential  judicial  proceedings, 

In  case  of  insolvency,  the  debtor  insti* 
tutes  or  commences  an  action  against  all 
his  creditors,  in  order  to  obtain  a  respite  or 
their  acceptance  of  the  cession  of  his  pro- 
perty and  his  discharge  from  liability  to  im- 
prisonment. His  petition,  the  order  of  the 
judge  thereon;  the  citation  of  the  creditors 
to  the  meeting;  the  process  verbal  of  the 
deliberations  of  the  creditors,  frc.  appear 

to  me  judicial  proceedings,  terminating  by 
the  final  judgment 

▼oil,  I.  58 
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SMttni  Dktriet  The  process  verbal  of  the  deliberations 
\^s^s  of  the  creditors  is  the  basis  of  the  conse- 
Maxbxt  quent  decree,  and  is  part  of  the  judicial 
*ki**Tir  ax.,  proceedings  which  precede  it. 

Such  have  been  my  impressions,  when  I 
joined  my  colleagues,  in  the  judgments  1 
have  cited.  I  confess  they  were  unchanged 
when  the  act  of  .1 822  was  promulgated.  It 
is  now  my  duty  to  see  whether  it  presents  to 
courts  of  justice  a  legitimate  rule  of  action. 

Its  object  appears  to  have  been  the  gra- 
tuitous one  of  explaining  the  fifteenth  arti- 
cle of  the  sixth  section  of  the  constitution, 
to  remove  from  its  influence  certain  docu- 
ments, which  repeated  judgments  of  the  in- 
ferior courts,  affirmed  by  this  tribunal,  had 
declared  within  it  The  act  was  expressly 
declared  to  have  a  retroactive  effect.  It 
appears  to  me  the  gratuitous  exposition, 
interpretative  and  constructive  explanation 
of  the  constitution  are  not  legitimate  objects 
of  legislation. 

The  exposition,  explanation,  or  construc- 
tion, given  to  any  part  of  the  constitution, 
on  which  they  are  legitimately  called  upon 
to  act  will  command  the  respect  of  citizens 
and  magistrates,  as  the  opinion  of  the  first 
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branch  of  government,  drawn  forth  in  the  £••*■«*  ^JlS?* 
exercise  of  its  legitimate  functions,  e.  g.     **r~v~*s 
in  a  late  contest  the  decision  of  the  senate      Mk£*r 
and  house  of  representatives,  as  to  the'presi-  MAXSIfT  *  Afc 
dent  of  the  senate,  appointed  last  January, 
must  command  the  respect  of  the  judiciary, 
because  the  houses  were  by  certain  circum- 
stances called  upon  to  determine  whether, 
on  the  death  of  a  governor,  his  functions, 
till  another  was  elected,  devolved  on  the 
president  of  the  senate  for  the  time  being  $ 
or  solely  on  the  president  of  the  senate; 
at  the  period  of  the  governor's  death.    The 
constitution  imposing  on  the  houses  the 
duty  of  acting  on  .the  question,  when  it 
arose,  vested  them  with  the  power  of  de- 
termining it. 

The  opinion  of  the  supreme  court  of  the 
United  States,  expressed  in  the  legitimate 
exercise  of  its  functions,  the  pronouncing 
judgments  between  suitors,  affords  a  legiti- 
mate construction  of  the  constitution  and 
laws  of  the  United  States,  which  will  com- 
mand respect  and  obedience  from  every 
tribunal  in  the  nation ;  but  if  its  opinion  was 
given  not  as  a  judgment,  but  as  the  former 
parliaments  of  France  used  to  do,  par 
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vote  de  riglemnt,  it  would  hare  no  binding 
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w>nw      authority. 

liAxsifT  j  conciU(je  tlia.t  I  cannot  change  the  opi- 

*  AI*  nion  I  have  formed  or  expressed  in  assent- 
ing to  the  decisions  I  have  cited,  merely 
because  it  has  pleased  the  legislature  to 
express  a  contrary  opinion. 

But  although  the  act  of  the  legislature 
per  $0,  does  not  seem  to  me  to  have  any 
force,  yet  I  must  reflect  that  their  view  has 
been  that  of  a  great  majority  of  the  judges 
of  probates  in  this  state,  ever  since  the 
operation  of  the  state  government ;  and  since 
the  promulgation  of  the  act,  many  judges 
have  believed  it  afforded  them  a  legitimate 
rule  of  action. 

The  members  of  family  meetings,  being 
the  relations  of  minors,  are  generally  of 
the  ancient  population  of  the  country.;  few 
of  whom  understood  any  language  but  the 
French;  they  would  have  refused  their  sig- 
natures to  a  document  couched  in  a  lan- 
guage unknown  to  them.  The  practice  of 
drawing  process  verbal  of  their  deliberations 
generally  during  the  ten  years,  which  pre 
ceded  the  act  bf  the  legislature,  has  be- 
come almost  universal  during  the   eight 
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years  that  followed  it.    A  vast  number  of  Easum  DUtnct. 

Mayt  1830. 

estates  have  been  settled  and  adjudicated      .^-^w 
in  this  way.      Property  to  an  immense      Ma"wt 
amount  has  bad    innumerable  mutations.  Ma"nt  *  AL 
The  state  must  be  thrown  into  the  utmost 
confusion  and  disorder,  by  our  considering 
the  process  verbal  of  the  deliberations  of 
family  meetings,  as  within  the  influence  of 
the  fifteenth  section  of  the  sixth  article  of 
the  constitution. 

And  we  must  adopt  the  course  we  pursued 
in  1815,  when  we  were  pressed  to  declare, 
that  the  office  of  special  administrator  which 
had  been  in  operation  for  eleven  years,  had 
no  legal  existence,  in  the  case  of  Rogers  vs. 
Butter,  3  id.  665.  We  then  said,  "  Till  the 
institution  of  the  present  suit,  during  the  whole 
territorial  government,  no  doubt  appears  to 
have  ever  existed  of  the  constitutional  and 
legal  existence  of  the  office :  many  estates, 
since,  of  great  value,  have  been  settled  by  the 
special  administrator.  It  would  be  attended 
with  monstrous  inconveniencies,  if  by  de- 
claring now  that  the  office  never  legally 
existed,  the  court  was  to  annul  all  the  trans- 
actions of  the  various  incumbents,  who  have 
filled  it"    We  then  referred  to  a  similar  dt- 
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Eastern  Distnet  cision  of  the  supreme  court  of  the  United 
w^w      States,  in  Stuart  vs.  Laird,  I  Cranch,  309. 

^fl  A  TttlfV 

««.  II.  The  family  meeting  was  held  before  a 

'  justice  of  the  peace,  and  his  return  like  that 
of  a  dedimus  potest  a  tem,  did  not  require  the 
subscription  of  any  witness. 

Under  these  impressions  I  deem  it  my  duty 
to  conclude,  that  we  ought  not  to  admit  the 
objection,  that  the  process  verbal  of  the  family 
meeting  was  written  in  the  French  language. 

But  on  the  ground  I  first  took,  I  think  the 

judgment  of  the  court  of  probates  should  be 
reversed,  and  the  judgment  made  certain,  by 
stating  in  the  judgment,  what  land  is  adjudi- 
cated, and  under  what  directions,  if  any. 

Mathews,  J.  This  case  offers  but  one 
question  for  solution.  It  is  however  of  great 
importance  as  involving  a  constitutional  in- 
terpretatioif,  which  will  have  a  serious  effect 
on  many  titles  to  property  obtained  under 
the  administration  and  disposal  of  numerous 
successions. 

The  views  which  I  have  taken  of  the  sub- 
ject, brings  me  to  the  same  conclusion  to 
which  the  other  members  of  the  court  have 
arrived ;  £  e.  that  the  proceedings  of  family 
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meetings  are  not  required  to  be  in  the  Eng-  emu™  Dwtritt. 

May*  1880. 

lish  language.    Whether  in  coming  to  this     v^v~^ 
result,  I  shall  adopt  the  course  of  reasoning  of     Ma™t 
either  of  them,  or  express  myself  contented  M*"HT  *  AL- 
with  both  or  either,  is  not  a  matter  of  impor- 
tance to  the  public  ;  as  by  this  decision  the 
question  is  to  be  finally  settled,  and  in  such  a 
manner  as  to  relieve  the  anxiety,  and  quiet 
the  fears  of  many  of  our  fellow  citizens,  who 
hold  property  under  titles  sanctioned  by  the 
proceedings  of  family  meetings  in  French. 
I  a    however  of  opinion,  that  the  proceedings 
of  a  family  meeting  (which  generally  takes 
place  out  of  the  presence  of  the  judge,  who 
convokes  it,)  are  not  strictly  speaking  judicial 
proceedings.    I  consider  them  rather  as  a 
mode  pointed  out  by  law,  in  pursuance  of 
which  a  court  of  probates  is  to  obtain  testi-  - 
roony  as  to  the  propriety  of  adjudications  to 
a  surviving  father  or  mother,  the  property  of 
minors  held  in  common  with  such  saving 
hand.     It  is  perhaps  a  mean  by  which  some- 
thing is  substituted  for  the  consent  of  the  co- 
proprietors,  who  are  of  an  age  which  inca- 
pacitates them  to  give  any  themselves  ;  con- 
sidered in  other  points  of  view,  the  delibera- 
tions of  a  family  assembly,  are  not  diretit 


472  CASES  IN  THE  SUPREME  COURT 

Eastern  Diitriet.  judicial  proceedings.    They  ate  not  a  peti- 

Mayt  18S0.        .  r  J  r 

v^v-w      tion,  an  answer,  or  a  judgment.    They  per- 

Ma"wt      ^laPs  are  more  analogous  to  an  answer  than 
Mazkn t  *  ai»  an^  i^^g  ejg0  jn  immediate  judicial  proceed- 

ings,  but  certainly  cannot  be  considered  as 
such.  The  purpose  of  an  answer  is,  either 
to  deny  or  admit  the  allegations  of  a  petition. 
In  the  case  of  an  application  made  by  a  sur- 
viving father  or  mother,  to  have  property 
adjudicated  to  him  or  her,  which  is  common 
between  the  applicant  and  minor  children; 
the  law  makes  a  denial  by  presuming  that 
such  adjudication  would  not  benefit  the 
minors;  and  their  relations  or  friends  are 
called  on  to  prove  that  it  would  be  advanta- 
geous, and  on  this  proof  the  judge  orders  and 
decrees.  The  question  is  by  no  means  free 
from  doubt,  when  we  consider  that  the  de- 
termination of  the  family  meeting  is  absolutely 
essential  to  the  adjudication.  If  the  intention 
of  the  convention  be  not  clearly  expressed  by 
the  words  of  the  constitution,  if  it  is  to  be 
ascertained  by  interpretation,  I  suppose  the 
consideration  of  public  convenience  may  be 
legally  taken  into  view,  in  endeavouring  to 
discover  their  intention  and  meaning.  The 
inconvenience  to  a  very  large  portion  of  die 


May.  18S0. 

Maxbkt 
Maumt  fr  Aft. 
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population  of  the  state,  by  requiring  the  pro-  Eutim  putri*. 
ceeding  of  family  meetings  to  be  in  English, 
can  not  be  denied  by  any  one  ;  nor  is  it  easy 
to  perceive  any  general  benefits  which  could 
result  from  such  a  requisition.  But  the  words 
taken  in  their  most  extensive  signification  do 
not  in  my  opinion  include  the  mere  delibera- 
tions of  the  friends  of  minors,  whose  proper-* 
ty  is  about  to  be  adjudicated.  They  make  no 
integral  part  of  the  decree  of  adjudication, 
although  they  form  the  basis  on  which  it  is 
made,  like  evidence  in  any  other  species  of 
suits.  They  are  not  necessarily  homologated 
by  the  decree  in  such  a  manner  as  to  become 
a  part  of  the  judgment.  In  themselves  they 
adjudge  nothing;  in  this  respect  they  differ 
from  the  proceedings  of  creditors  in  a  con* 
cur  so,  whose  appointment  of  syndics  is  idea* 
tified  with  the  order  of  homologation. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  court  of 

probates  be  affirmed  with  costs. 


vol.  i.  0 


0A8SS 
ARGUED  AND  DETERMINED 

IV  THS 
01   TBS 

STATE  OF  LOUISIANA. 

Eastern  District      BA8TJB*N  I>I»,«'RICT...JUmB  TERM,  1830. 

Jun*%  1880, 

XEPPLIKR  vs.  STJTVIC8  OF  QOW. 

KXPPLXEK 

MA 

SYKDict  'of        If  the  wife  has  no  property  at  the  time  of  her 
°°w#  marriage,  and  until  the  failure  of  herself  and  husband, 

the  goods  she  attempted  to  pledge  made  part  of  a 
stock  which  was  managed  by  the  husband  under  her 
name,  who  acted  as  owner  of  it,  except  in  the  case 
of  the  pledge  in  which  he  is  named  as  a  third  person 
to  bold  the  goods,  which  he  continued  to  retail  as 
before,  and  there  is  no  proof  of  a  separation  of  pro- 
perty between  them,  it  cannot  be  concluded  that  the 
stock  of  goods  were  other  than  community  property. 
In  suck  a  case  the  husband  cannot  be  considered  as 
a  third  person  holding  the  property  for  the  pledgee. 

Appeal  from  the  court  of  the  first  district. 

The  plaintiff  claimed  to  be  placed  on  the 
bilan  of  the  insolvents  as  a  privileged  creditor, 
by  virtue  of  an  act,  wherein  the  wife,  one  of 
the  insolvents  to  secure  the  payment  of  six 


OF  THE  STATE  OF  LOUISIANA.  4?£ 

■  •   » 

thousand  dollars,  represented  herself  as  a  public  £<Mteca  Dwtrio* 
merchant,  and  pledged  to  him  a  slave  'and  ?U  *"*' 
her  stock  in  trade.  In  the  act  it  was  stipulated 
that  the  goods  pledged  were  put  and  should 
remain  in  the  possession  of  the  husband  as  a 
third  person  agreed  upon  by  the  parties.  The 
act  was  passed  on  the  twenty*eight  of  July 
1829,  and  the  failure  of  the  husband  and  Wife 
took  place  in  November  of  the  same  year. 
The  business  of  the  store,  buying  and  selling 
goods,  had  been  conducted  entirely  by  the  hus- 
band in  the  name  of  his  wife  prior  to  the  eifc- 
cution  of  the  act  of  pledge,  and  he  continued 
in  the  same  manner  to  transact  the  business 
up  to  the  time  of  the  failure.  There  was  no 
evidence  that  the  wife  was  possessed  of  any 
property  at  the  time  of  her  inarriage,  o*  that 
she  had  subsequferitly  acquired  any  either  *  by 
donation  or  inheritance.  The  court  belbw 
dismissed  the  opposition,  and  tbb  plaintiff 
appealed. 

Duncan,  for  appellant. 

The  error  of  the  court  below  is  this,  that  tte 
net  of  pledge  making  full  faith  between  the 
parties  to  it,  and  not  enttnedinfoat  a  suspicious 
time  is  binding  on  the  creditors,  and  (therefore 
Hepplfer  is  entitled  to  he  j>faoed  ontbe  tableau. 
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■••tan  DUtrfc*.  as  a  privileged  creditor,  for  the  full  amount  of 

Juma     lft  ML 

the  proceeds  of  the  sale  of  the  goods  pledged 


<hw* 


Bbpfmbb     to  him.     C.  C,  art.  3121,  3122,  3123,  3124. 

ttniet  •»    and  3125.    Martin's  Reports,  n.  s.  vol.  5, 
*~  p.  618. 

Preston,  contra. 

This  case  presents  a  question  of  fact,  whether 
the  pledgee  was  put  into  the  possession  of  the 
pledge,  and  the  decision  of  the  inferior  court 
should  prevail  as  to  the  fact  of  possession. 
The  goods  were  changed  every  day  as  appears 
by  the  testimony,  and  intended  to  be  thus 
changed  from  the  very  nature  of  the  business, 
being  a  retail  store.     All  the  property  pledged 
was  acquired  after  the  marriage,  and  therefore 
.  belonged  to  the  community  existing  between 
the  husband  and  wife,  and  of  which  the  ad- 
ministration belonged  to  the  husband.    C.  C. 
art.  2369,  2371)  2373.    He  is  therefore  in 
the  act  produced  the  real  pledgor,  and  by  the 
very  act  is  to  remain  in  the  possession  of  the 
pledge.    But  possession  by  the  creditor  of  the 
thing  pledged  is  of  the  essence  of  the  contract 
of  pledge.    C.  C.  art.  3119,  3129.     The 
principle  is  extended  to  the  antichrisis  as  well 
as  the  pawn.    C.  C.  art.  3146,  3148,  3131, 
3133,  3135,  and  3140.    As  to  the  necessity 
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of  actual  possession  in  the  creditor,  and  this  Eastern  Distnot 

.  .  June,  1830. 

possession   must    be   real,    not  constructive.     .^^  ^. 
BMurt.  R.  57,  58.  R*ppl«» 

0*. 

SYNDICS   OP 

Mathews,  J.  delivered  the  opinion  of  the  g©w. 
court.  In  this  case  the  opposing  creditor 
claims  a  privilege  on  the  estate  of  the  insol- 
vents to  the  amount  of  six  thousand  dollars, 
alleging,  that  property  to  that  amount  had 
been  pledged  to  him  by  Mrs.  Gow,  who 
represented  herself  in  the  act  by  which  the 
pledge  was  made  as  a  public  merchant 
He  is  placed  on  the  bilan  as  a  privileged 
creditor  only  for  one  thousand  one  hundred 
and  ninety-three  dollars  and  twenty-two 
cents.  And  made  opposition  to  its  homo- 
logation, which  being  overruled  in  the  court 
below,  he  took  the  present  appeal. 

In  support  of  the  privilege  claimed  by  the 
appellant,  reliance  is  had  on  the  notarial 
act  by  which  a  slave  and  personal  property 
were  pledged  for  the  amount  claimed. 

In  opposition  to  this  claim  of  privileget 
it  is  contended  on  the  part  of  the  syndics 

L  That  the  goods  pledged  or  given  in 
pawn  were  never  delivered  to  the  pledgee 
or  any  third  person  to  be  held  for  him. 


/ 


/ 


/ 


/ 


/ 
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Elilira  D5-trict     ?•  That  the  act  of  pledge  was  made  at  a 
June,  1830.    SUSp;ci0US  time,  and  under  fraudulent  cir- 

rkpplic*     cumstances. 

tr*  "ct  o»        The  evidence  of  the  case  shows,  that 
a°w-         Mrs.  Gow  had  no  property  at  the  time  of 
her  marriage ;  that  from  the  eighteenth  of 
February  1829,  until  the  failure  of  her  and 
husband  in  November  of  the  same  year, 
the  business  relating  to  the  store  of  goods 
which  she  undertook  to  pledge  to  the  ap- 
-  pellant  in  July,  (about  three  months  pre- 
vious to  the  cession  of  property  made  by 
the  insolvents)  was  carried  on  in  her  name, 
by  the  agency  of  her  husband ;  who  seems 
to  have  acted  in  all  things  relative  to  this 
commercial  business  as  owner  of  the  goods, 
except  the  single  act  by  which  Mrs.  Gow 
entered  into  the  contract  of  pledge  with  the 
present  opposing  creditor 

By  this  act  her  husband  avas  substituted 
by  the  consent  of  the  contracting  parties  as 
a  third  person  to  hold  the  property  pledged, 
he  continued  afterwards  to  retail  the 
goods  of  the  store  in  the  ordinary  mode  of 
doing  such  business.  The  record  affords 
no  evidence  of  a  separation  of  property 
between  Gow  and  his  wife,  previous  to  &e 
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time  at  which  she  assumed  the  character  of  Eastern  District. 
a  public  merchant  and  sole  trader.    These     y^^^J 
facts  preclude  the  possibility  of  belief,  that     Refplikr 
the  capital  by  which  this  commerce  was    Stoics  of 

Gow. 

carried  on  was  other  than  the  common  pro*  -==== 
perty  of  the  husband  and  wife,  or  perhaps  DO  property  at 
that  of  the  former  alone.     In  either  circum-  marriage,  &  un! 

.  i  .  ■  »j         j  At  •    i   til  the  failure  of 

stances  he  cannot  be  considered  as  a  third  herself  and  hut- 
person  capable  of  holding  it  for  the  creditor  »he  attempted  to 
to  whom  the  pledge  was  given,  in  confor-  ©V\*tock  which  ^ 

•i         •*!_    n_  •  •  /•  At  »«^n      -  was  managed  hjr 

mitj  with  the  provision  of  the  art.  3129  of  the  husband  un- 

tlie  La,  y.  who     acted    aa         ♦ 

Tr  ..  .  ,.  owner  of  it,  ex- 

It  it  was  property  common  as  being  ac-  cept  in  the  case 

of  the  pledge  in 

quests  and  gains,  the  husband  had  a  right  which  he  is  na- 

...  .  med  as   a  third 

to  administer  and  dispose  of  it  as  his  own.  person  to  hold 

the  goods,  which 

Considered  as  his  mens  propres  the  wife  he  continued  to 

retail  as  before, 

had  still  less  right  to  assume  over  it  the  «nd  there  *  DO 

°  proof  of  a  sepa* 

authority  of  an  owner.    As  we  are  clearlv  **tion  ofprop«- 

T  J   ty  between  them, 

of  opinion  that  the  contract  of  pledge  or  eroa^d0^^ 
pawn,  from  all  the  circumstances  attending  ,tock  o^er^SS 
it,  gives  np  privilege  qt  preference  to  the  JJJJ^pJK 
appellant;  it  Is  unnecessary  to  investigate  ^ot^c^ 
the  other  grounds  by  which  his  claim  would  J*£  "hoidbj 
probably  be  equally  defeated.  &  JjggJ  f<Mr 

It  is  therefore  ordered,  adjudged  and  de-  ' 

creed,  that  the  judgment  of  the  district  / 

court  be  affirmed  with  costs. 
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EasUra  Dktriet. 

June,  1880.  EUJTTBR  ET  AL.  vs.  LB  WIS. 

HujfTBk  81  au  If  he  who  has  a  house  to  build  stipulates  that  the 
Lewis*  builder  will  not  claim  any  payment  until  the  house  be 
finished  in  a  workmanlike  manner,  the  material  men 
and  laborers,  who  have  claims  against  the  builder, 
cannot  exercise  any  right  against  the  owner  until  the 
builder  complies  with  his  contract. 

Appear  from  the  court  of  the  first  district 

The  plaintiffs  were  employed  by  Tuthill, 
who  contracted  with  the  defendant  to  pot  a  roof 
on  his,  the  defendants  warehouse.  The  suit 
was  brought  as  well  against  Tutbill  as  against 
the  defendant,  (the  owner  of  the  building)  for 
the  prktt  of  the  work.  The  petition  stated, 
that  the  defendant  was  indebted  to  Tuthill  in 
an  amount  sufficient  to  pay  the  plaintiffs  de- 
mand which  was  claimed  by  privilege.  The 
defendant  plead  the  general  issue. 

The  evidence  showed,  that  the  entire  roof  con* 
sisting  in  part  of  slate,  and  in  part  of  boards  was 
put  on,  but  that  the  part  consisting  of  boards 
leaked  so  much  as  to  be  unsafe  for  storage  in 
wet  weather.  The  work  done  by  the  plaintiffs 
which  was  of  slate,  was  not  complained  of,  and 
it  was  in  evidence  that  the  defendant  was  in- 
debted to  Tuthill  in  in  amount  sufficient  to 
pay  the  plaintiffs  demand.    The  defendant  con* 
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tended  that  he  was  not  bound  to  pay  either  Eastern  District 

June,  1880. 

Tu thill  or  the  plaintiffs,  until  the  whole  work      ^^y^^/ 
was  finished  in  a  workmanlike  manner.     Of  Huwter  &  ▲&. 

Of. 

this  opinion  was  the  court  below,  and  gave        Lawn. 
judgment  accordingly.   The  plaintiffs  appealed. 

Dunbar,  for  appellants.  Mc  Caleb  9  for 
appellee.  ' 

Martin  J.  delivered  the  opinion  of  the 
court.    The  plainiifls  having  been  employed 

by  Tuthill,to  slate  the  roof  of  his  house,  which 
he  had  undertaken  to  build  for  the  defendant, 
brought  suit  for  his  payments  against  Tuthill, 
and  made  the  defendant  a  party,  to  obtain  a 
privilege  on  monies  which  he  alleged  to  be 
due  by  him  to  Tuthill. 

The  present  defendant  pleaded  the  general 
issue  ;  that  he  owed  nothing  to  Tuthill,  and 
notice  had  been  given  him  by  material  men, 
and  labourers,  that  they  were  unpaid  by 
TuthilL 

4 

Judgment  by  default  against  Tuthill.  He 
made  a  cession  of  his  goods  j  placed  the 

plaintiffs  on  his  bilan.    They  discontinued  >    /"" 

the  suit  as  to  him. 

Judgment  was  finally  given  for  the  re- 
maining  defendant,  and  the  plaintifis  appealed.  / 

VOL.  I.  to 


/ 


/ 


/ 
/ 
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Eastern  District  It  appears  the  district  judge  was  of  opinion, 
y^^^J     that  the  evidence  did  not  show  the  defendant 

HuMTia  fc  AL.  was  to  pay  any  thing  before  the  work  was 

1j»wis«        finished  in  a  workmanlike  manner,  and  neither 

ir  he  who  haa  Tuthill  nor  the  plaintifls  could  have  any  claim 

stipulates    that  till  this  was  effected,  which  was  not  yet  the 

the  builder  will 

not    claim     any  Case. 

bouse  be  finished      It  is  clear  then  the  case  was  before  him  on 

in  a  workmanlike  .  ~  n  _,  .       . 

maimer,  the  ma-  a  question  of  met.    Several  witnesses  were 

teriai    men    and  »         _■  •  j  •     j 

laborers,    who  heard  in  court,  and  it  does  not  appear  to  us 

have    claims    a-    «        t  •      i      •  •  i 

gainst  the  builder  that  his  decision  makes  it  our  duty  to  inter- 

eannot    exercise  *• 
any  right  against  *©re. 

the*buUo?r  com-       It  is  therefore    ordered,   adjudged  and 
extract  decreed,  that  the  judgment  of  the  district  court 

be  affirmed  with  costs. 


8ACERD0TTE  v$.  DURJLLDB. 

The  recorder  of  mortgages  most  make  mention  in 
his  certificates  of  all  donations  recorded,  and  he  has 
no  discretion  to  exercise  as  to  the  validity  or  effect 
of  the  acts  recorded. 

Appeal  from  the  court  of  the  parish  and 
city  Of  New- Orleans. 

The  plaintiff  in  several  instances  applied  to 
the  defendant  recorder  of  mortgages,  for  a  cer- 
tificate of  mortgage  or  no  mortgage  on  his 
property.    The  latter  always  included  in  the 
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certificate  a  donation  made  by  a  third  person  to  Btftem  District 

J  June,  1830» 

the  plain  tiff's   children.      The  petition  stated     n^^v-^/ 
that  this  form  of  certificate  had  operated  to  the    •*««»•»■ 
injury  of  the  plaintiff  in  the  sale  of  his  property,     *>*»*«»■• 
and  concluded  with  a  prayer  for  damages,  and 
that  the  defendant  be  compelled  to  alter  the 
form  of  his  certificates*     It  was  admitted  that 
the  defendant  was  recorder  of  mortgages  at  the 
institution  of  the  suit,  but  had  since  resigned. 

There  was  judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

Canon,  for  appellant. 

1.  The  record  of  mortgages,  and  the  book 
of  donations,  are  altogether  different,  and  kept 
in  the  same  office  only  for  the  sake  of  con* 
yenience. 

2.  The  recorder  of  mortgages  must  in  his 
certificate  relate  only  what  is  on  the  registry  of 
mortgages. 

3.  The  registry  of  donations  is  ordered  and 
made  for  purposes  totally  different,  and  to 
operate  only  between  the  donor  and  the  donee. 

4.  The  deed  of  donation  in  this  case  can 
have  no  effect  as  a  mortgage,  because  it  is  a 
donation  of  no  determinate  thing,  moveable  or 
immoveable ;  that  no  description  of  the  thing 
given  or  the  amount  of  its  value  appears,  and 
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luttra  Diitriet  that  according  to  the  code,  nothing  can  be  said 

^v-^,      to  have  been  given. 
lAonsoTTa        s    That  tWs  pretended  donation  is  to  be 

Dva**M«     tested  according  to  the  spirit  of  the  ancient 
code,  being  made  in  1820. 

6.  That  the  thing  given  not  being  within 
the  jurisdiction  of  our  courts,  the  plaintiff  has 
no  means  of  ascertaining  its  value,  and  offering 
a  special  mortgage. 

Dennis,  for  appellee. 

» 

1.  The  recorder  of  mortgages  is  bound  in 
his  certificates;  to  mention  the  mortgages  and 
the  donations.  Old  Code  P.  465,  art.  56. 
P.  466,   art.  58,    59.     New  Code,  3355, 

3356,  3357. 

< 

2.  The  plaintiff  being  tutor  to  his  minor 
children,  the  donation  in  their  favour,  operates 
as  a  lien  upon  his  estate,  and  must  be  recorded 
against  him ;  if  he  wishes  it  raised,  he  should 
have  brought  suit  against  the  under  tutor  of 
the  minors,  and  not  against  the  recorder  of 
mortgages. 

Martin,  J.  delivered  the  opinion  of  the 
court.  The  plaintiff  complains,  that  the  de- 
fendant recorder  of  mortgages,  improperly 
insists  in  the  certificates,  he  requires  of  him 
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a  donation  made  by  a  third  person  to  his,  the  Eastern  District. 

June,  1880. 

plaintiffs  children;  whereby  he  has  lost  se-      ^^v^w 
veral  pieces  of  real  property,  the  purchasers    6ac,rdott* 
being  deterred,  seeing  the  mention  of  the      d«al»*- 
donation  in  the  certificates. 

There  was  judgment  for  the  defendant, 
and  the  plaintiffs  appealed. 

His  counsel  has  urged,  that 

1.  The  books  for  the  record  of  mortgage, 

and  that  of  donations  are  distinct  and  dif- 
ferent, and  are  ke^in  the  same  office  for  the 
sake  of  convenience  only. 

2.  The  recorder  in  his  certificates,  is  to 
mention  such  mortgages  as  appear  in  the 
registry  of  mortgages  only. 

3.  The  registry  of  donations,  is  kept  for 
quitedifferent  purposes  than  that  of  mortgages, 
and  concern  donors  and  donees  only. 

4.  The  deed  of  donation  in  the  present  case, 
can  have  no  effect  as  a  mortgage,  it  being  no 
donation  of  a  determinate  thing  moveable  or 
immoveable ;  there  is  no  description  of  the 
thing  given,  nor  is  its  value  mentioned. 

5.  We  think  the  parish  court  did  not  err. 
The  donation  was  made  under  the  Old 

Code,  which  required  the  recorder  to  record 
all  donations  presented  to  him  for  that  pur- 
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**•»  District  pose,  464  art  56,  and  to  deliver  to  any  pe&- 
Ji^l^     son,  who  shall  request  a  certi6cate  of  th< 
Sac.adott*    mortgage,  and  donations  recorded   in   his 
Dv»Aij»a.     book,  and  if  no  such  thing  exists  his  certi- 
ficate shall  contain  a  declaration  of  it,  id.  466 
art  58.    The  New  Code  has  a  similar  pro- 
vision, 3356. 
The  recorder  of     The  recorder  roust  make  mention  on  bis 
makr^tio™  in  certificate,  if  all  donations  recorded,  be  has 
ail  dToatioM^rt  no  discretion  to  exercise  as  to  the  validity  or 
has  nVdiacretion  effect  of  the  acts  recorded 
the^aiiduy  wll     It  is  therefore  ordered,  adjudged  and  de- 
recorded.    *     creed,  that  the  judgment  of  the  parish  court 

be  affirmed  with  co**** 


MILLER  m.  COHEJL 

It  is  not  necessary  to  prove  the  defendant's  signa- 
ture to  a  note  unless  it  be  specially  denied. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

To  this  suit,  which  was  brought  ona  pro- 
missory note,  the  defendant  pleaded  prescription 
and  the  general  issue.  On  the  trial  of  the  cause 
the  plaintiff  offered  in  evidence  the  note  sued 
on,  without  adducing  any  proof  ofthe  defend- 
ant's signature.    The  latter  objected  to  its  ad- 
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mission,  but  was  overruled  by  the  court  on  Eastern  District 

J  June,  1880. 

the  *roud  that  the  answer  of  the  defendant  pre- 
cluded the  necessity  of  proving  the  execution 
of  the  note.  There  was  a  verdict  and  judg* 
ment  for  the  plaintiff  and  the  defendant  ap- 
pealed. 

Conrad  and  Egnew,  for  appellant. 

Preston,  for  appellee,  made  the  following 
points: 

1.  It  was  unnecessary  to  prove  the  signa- 
ture of  the  defendant,  he  not  having  formally 
denied  the  same.  C.  C.  art.  2240,  2241;  C. 
P.  art.  324,  325. 

2.  The  plea  of  prescription  offered  by  the 
defendant  is  founded  on  the  genuineness  of  the 
instrument  sued  on,  and  is  inconsistent 
with  a  denial  of  its  genuineness. 

Mathews,  J.  delivered  the  opinion  of  the 
court  This  is  a  suit  on  a  promissory  note, 
wherein  the  plaintiff  obtained  judgment  and 
the  defendant  appealed. 

The  principal  question  in  the  cause  arises 
on  a  bill  of  exceptions  taken  to  the  opinion  of 
the  court  below,  by  which  the  note  was  al- 
lowed to  be  given  in  evidence  to  the  jury 
without  proof  of  the  signature  of  the  defendant 
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Eastern  District.      The  answer  contains  the  general  issne  and 

s^C-w      a  plea  of  prescription.  In  support  of  the  latter, 

Ml«fc™       reliance  is  had  on  the  provisions  of  the  Lou- 

Cqama.       isiana  Code.  But  they  afford  no  aid  to  the 

appellant,  as  may  be  seen  by  referring  to  the 

judgment  in  the  case  of  the   Union  Cotton 

Manufactory  vs.  LobdeU,  7  Martin,  a.  s. 

p.  108. 

As  there  is  no  specific  denial  of  the  signa- 
ture to  the  note  by  the  defendant,  the  solu- 
tion of  the  question  made  by  the  bill  of  excep- 

* 

tions  depends  on  a    just  interpretation    of 
the  art  2240  of  the  Louisiana  Code,  and  the 
it  is  not  Dec**-  rtfto  324»  325  and  326  of  the  Code  of  Prac- 
fefendan"s^g!  *&*•  These  laws  have  already  received  a  con- 
vniw  iu*  b|£  structiontfrom  this  court  unfavorable  to  the 
*  deniwL      pretensions  of  the  defendant,  and  no  reasons 
have  been  adduced  in  the  present  case  suffi- 
ciently forcible  te  produce  a  change  in  our 
opinion,  as  expressed  in  that  of  Hughs  vs 
Harrison  %  wife,  reported  in  8  Martin,  n. 
s.p.  297. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  parish  court 
be  affirmed  with  costs. 
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MACDOSfOUQH  v$.  JSLAM  &  JkL.  Esatwn  District. 

Junet  1880. 

A  sheriff  cannot  sell  an  undivided  part  of  a  defen-    _  __ 

dant's  property,  but  must  sell  a  distinct  portion  and  v$. , 

then  another  until  he  has  raised  a  sufficient  sum.  Ei.am  &  ^i*. 

» 

Appeal  from  the  court  of  the  first  district.  , 

The  plaintiff  obtained  an  order  of  seizure  and 
sale,  on  certain  lots  of  ground  in  the  town  of 
McDonougb,  upon  which  he  had  a  mortgage* 
The  sale  was  opposed  by  Mooney,  who  set 
up  title  in  himself  as  having  purchased  the  lots 
when  sold  by  the  state  for  taxes.  In  support 
of  his  claim,  he  produced  in  evidence  a  deed 
from  the  treasurer  by  which  it  appeared,  that  he 
had  purchased  all  the  right  which  the  defendants 
had  to  certain  lots  in  the  parish  of  Jefferson* 
but  there  was  no  evidence  that  the  lots  claimed 
by  the  opposer,  formed  any  part  of  those  de- 
scribed in,  and  seized,  under  the  plaiutiffs 
mortgage.  The  court  below  dismissed  the 
opposition;  and  the  intervening  party  appealed. 

Nixon  and  Preston,  for  appellant. 

McCaleb,  for  appellee. 

Martin,  J.  delivered  the  opinion  of  the 
court    The  plaintiff  or  mortgage  creditor  of 
the  defendants,  obtained   distinct-  write  ol 
vol.  I.  63 
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* 

Eaatarn  District  seizure  and  sale.    Mooncy  obtained  writs  of 

v^*v-w      injunction,  on  the  ground  that  he  had  bought 
Macdomouoh  pafi  oi  Ae  premiges  at  a  treasurers  sale, 

Elam  *  al    for  t|je  coi]ection  of  taxes.    The  cases  were 

consolidated ;  judgment  was  given  against  the 
intervening  party,  and  he  appealed. 

He  claimed  title  under  two  deeds,  for  hcdu 
town  lots  in  the  parish  of  Jefferson^  in  each 
one.  It  was  admitted,  that  one  of  the  defen- 
dants- was  the  vendee  of  the  appellee,  for 
twenty-four,  and  the  other  for  thirty-six  lots, 
in  the  town  of  McDonough,  in  the  parish  of 
Jefferson,  and  that  the  lots  sold  by  the  sheriff 
made  part  of  those  sold  by  the  plaintiff 

The  appellant's  counsel  urges  that  his 
client  had  bought  one  undivided  half  of  the 
twenty-four  lots  owned  by  one  of  the  defeo- 
dants,  and  one  undivided  third  of  the  thirty- 
six  owned  by  the  other. 

The  appellee  cannot  be  prevented  from 
proceeding  to  the  sale  of  the  mortgaged  pro- 
perty or  part  thereof,  unless  it  be  shown  that 
there  has  been  a  legal  alienation. 

It  is  not  pretended  that  there  was  a  volun- 
tary one.  . 

A  forced  one  can  have  no  effect,  unless  it 
has  been  made  according  to  law. 


I 
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are  not  acquainted  with  any  difference  Eastern  p«taM. 
between  a  forced  sale  for  taxes,  and  one  under  v-ow  v 
^/a/except  the  mode  and  period  of  adver-  M"^w™ 
ttaingjandthe  form  of  the  deed.  ril  *■**  *  AX" 

•/A  sheriff  mast  seize  the  property  he  selfer/ 

• .         •  • 

affitttutVe'tt  ready  to  show,  or  point  :out  to  the 
purchaser  that  he  may  possess  himself  of  it,     A  eheriff 


'fo  susceptible  of  actual  possession.  He  ^e"  pa"  0f  a 
oiiftbt'ftell  an  undivided  part  of  the  defen-pSny,  "ut'm^t 
datfft  'property  or  chattel  or  piece  of  land.  {?on&tnd  then  »T 
For  rtiany'  a  purchaser  would  be  deterred  Liaised  a 
ftd'm  btfyin^  that  of  Which  he  could  riot  ob-  fid-nlw,m- 
tain  the  possession  without  entering  intd  a  con- 
tract, or  i  instituting  a  law  suit,  and  the  defend- 
ant;  though  lie  tiitist  Submit  to  have'  a  deter- 
minate  and  >  sjtecifio  part  of  his  property  ta- 
ken Awfey  cannot  ibe  compelled  to  have  a  co- 
owner  unnecessarily  and  gratuitously  impo- 
sed oa  him,  with,  whom:  he  must  have  &  vo- 
ltntovy^v.  legal  partition. . 

In  the  present  case  less  than  ten  dollars 
were  due  by  one  of  the  parties  and  — 
— —  by  the  other,  he  therefore  should  have 
begun  by  selling  one- lot  and  then  another, 
till  he  had  raised  a  sufficient  sum,  or  at  least 
put  up  one  determinate  square,  without  sel- 
ling at  once,  twelve  indefinite  lots. 
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./i  i 


"KM^rn  Dwtnct  Surely ,  it  a  man  has  twenty  negrocp  an 
v-^-v^w/  whom  tyutes  are  due,  and  one  of  these  max  |ie 
wo,ro*  taken  wid  sold — and  more  if  necessary?  but 
the  sale  of  one  twentieth  of  all  the  slaves, 
would  likely  be  productive  of  uqnecwBpry 
sacrifice  M>  *b*  owper,and  trouble  to  tap. 
m\d  the  purchasers. 

He  who  sells  his  own  property,  may  4o  fldi 
in  any  manner  which  will  be  agreed  on,bf  » 
vendee*  but  an  officer  who  makes  a  forced 
sfriehas  no  right  to  caxvf  .out  any  particular 
estate  ^unnecessarily  and  gratuitoqsly,  wj4*r 
out  the  consent  of  the  owner. 
.;  We  conclude  that  tfcf  sale  .made .  by  the 
treasurer,  was  irregular, and  fi id  we  doubf  the 
defeo4amV  title  to  any  specific  part  of  the 

property,  nothing  prevents  the  plaintiff  from 
proceeding  with  bis  writ  bfseizure. 

If  is  therefore  orddipd,  adjudged,  dnd  de- 
creed, that  the  judgment  of  fhe  dMtritt  court 
be  affitimed  with  .eosw. 


*  '  1  'V.' 


i   . 
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THIBAUD  9$.  THIBAVD'S  HEIRS,  /**•>  1880, 


1L  4y:i 
48    518 


.  To  form  a  contract  of  deposit  thero  ought  to  be       T*uw»ir 
a  delivery,  the  principal  object  of  which  is  the  taking.     T«t»A**"* 
care  of  the  filing  deposited.  'WMr' 

Appeal  from  the  court  of  probates  of  the 
parish  and  city  of  New-Orleans. 

-  The  plaintiff  claimed  the  privilege  of  a  depos- 
itor bjr  virtue  of  a  letter  from  the  ancestor  of  the* 
defendants  wherein  he  acknowledged  ft>  have  in 
Us  hands  a ,  sum  of  money  belonging  to  ike 
plaintiff;  and  which  he  held  subject  to  her  or* 
der.  There  was  judgment  for  the  defendants 
in  the  opart  below  and  the  plaintiff  appealed* 

Rtdriguet  for  appellant.  *     ■- 

Moreau  and  SoulS  for  appellee. 


.  t   .       •  .  i#   .       » ■  •               .  -m  •   •    I  «>  J 

■     ]|          ••  '           'II      |M  ,     It 

ji>  t-  iin  •»!♦.  '  1 

: :  '   "t    u 


MArra4,  J;  'deHvered  the  •  opinion  4f  die 
court.  Tl|e  plaintiff  and  appellant  -  complains' 
of  the  judgment  of  the  court  of  probates;  whi«h 
disallowed  her  claim  to  privilege,  which  sh* 
claimed  as  4epwrtory  of  twwaumi*  of  money, 

for  which  the  ww  recognhred  as  chvognu- 

phary  creditor. 
The  wnoVmeeoT  the  deposit  i*pr*eented  to 

the  following  acknowledgement  of  the  do- 
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Extern  Dfettiet.  fendants  ancestor.    I  acknowledge  to  have; 

belonging  to  Miss  S.  Thibaud,  five  hundred 

and  seven ty-fi ve  dollars,,  which  I  will  hold  ^tt 

her  disposal.    Je  recomwis  avoir  ^  MUe.  S.  » 

Thibaud,  cinq  cent  soixante  el  quinze  pias- 

ires,  que  je  tienidrai  a  sa  disposition. 

The  evidence  of  the  second  deposit,  is  in  a 
leftor  id  which  the  defendants'  ancestor  in- 
forme  the  plaintiff  he  haasettled  some  concern 
of  b*ra,  in '  which  nine  hundred  -  Sand  nidety- 
tlw,ee<doilars:  ate!  coming  to  her,  which  he 
says  he  will  kee£ 5  tb  her  order :  qite  je  tick*  • 
cfoai&1es  wdte*^  ••  ■  f  '  '  y  f'  v.,/!' 
We  think  ihe  j«dg€of{>rohate6rc}id  not  err. 

As  to  the  first  sum,  ifc  <k>eg;nat  appear 
how  it  came  to  the  hands, of  the  defendant's 
To  form  a  eon-  ancestor:  To  form  ft  contract  of  deposit  there 
Sen  oughuTb^  oughtito  km a:  deli vdrjf,  the  principal  object  of 
prind^Ujoct  which  ia  the  teking  care  ofi  the  thing  deposi- 
uk^gchc^  **  i&  P*tkier;  control  de  dtpU  chA.arL  2fi9< 
^aJt***  *  CiM  Code,  AlOy  art  1  and  2, 412,  or*.  & 

Pothier*  cites,  among  other^uititeatite^ .  If. ) 
1$  $ti«;  £itiMtmmhvero>vtreth&d 
meo  nomine  receptam  custodm^  idque  fe- 
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Tbibato 

Thumb's 
Heika. 


prismas  contractus.     Nothing  shows  that  Eastern  District 
the  money  was  received  or  a  deli  very  to  keep* 

The  party  received  the  money  as  the  plain- 
tiffs agent  or  negocianl 

The  case  is  stronger  in  favor  of  the  defend- 
ants, as  to  the  second  sum.  The  quotation 
from  the  Digest  is  particularly  applicable  to 
it  Durnford  v&  Segher's  syndics,  9  Mar* 
tin,  420. 

It  is  therefore  ordered,  adjudged  and  de- 
creed that  the  judgement  of  the  district  court* 
be  affirmed  with  costs. 


DEL  A  JVC  V  v$.  BE  ALE  *  AL. 

Whenever  an  onerous  contract  is  sought  to  be  en- 
forced by  a  natural  child  beyond  what  the  law  au- 
thorizes the  parent  to  grant,  and  contrary  to  the  in- 
terest of  legitimate  descendants,  the  presumption 
arises  that  it  was  made  for  the  purpose  of  disguising 
an  illegal  donation — and  the  onus  proband*  is  on  the 
plaintiff  to  establish  the  genuineness  of  the  contract 

Appeal  from  the  court  of  the  first  district. 

On  the  1st  of  January  1820,  Thomas  Beale* 
sen.  made  his  promissory  note  to  the  order  of 
his  natural  son  Thomas  Beale,  jun.  for  $5000 


1L495 
51  1905 
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Eatum  Diftnet  Thomas  Beale,  sen.  and  Thomas  Bealc,  jun. 

being  both  dead,the  mother  of  the  latter  brought 
this  suit  against  the  widow  and  minor  children 
of  the  former,  to  recover  the  amount  of  the  note. 
The  defence  set  up  was,  that  the  note  was  a 
disguised  donation  from  the  lather  to  his  natu- 
ral son.  There  was  judgment  for  the  plaintiff 
Hi  the  court  below  and  the  defendants  appealed. 

Seghers,  for  appellant 

1.  It  is  in  evidence  that  Thomas  Beale,  jun. 
in  whose  favor  the  note  sued  on  was  drawn  by 
Thomas  Beale,  sen.  was  the  natural  son  of  the 
drawer.  It  appears  from  the  testimony  that 
Beale,  sen.  had  legitimate  children,  the  present 
defendants. 

The  presumption  therefore  is,  that  this  was 
a  disguised  donation  from  the  father  to  his  nat- 
ural son,  which  is  declared  null  and  void  by 
art.  17,  page  218,  Old  C.  C.  It  is  presumedfto 
have  been  intended  to  elude  the  prohibition  pro* 
nounced  by  art  12  p.  210,  of  the  same  code. 
This  point  was  pleaded  in  the  answer  aqd  the 
consideration  of  the  note  expressly  denied — 
under  these  circumstances  it  was  incumbent 
on  the  plaintiffs  to  prove  the  consideration, 
and  the  judge  a  quo  erred  in  considering  the 
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note  prima  facie    evidence    thereof,  and  in  Eastern  District. - 
throwing  on  the  defendants  the  onus  probandi     \^^^/ 
that  no  consideration  had  been  received  for  the      dclanct 

vs. 

note.  Bkale&ai. 

McCaleb,  contra. 

1.  The  note  sued  on  is  in  the  usual  form  of 
a  commercial  transaction  It  is  a  contract  in 
writing  acknowledging  value  received  and  by 
the  law  regulating  such  contract?  is  presumed 
to  be  for  the  consideration  expressed. 

2  Natural  children  or  acknowledged  bas- 
tards cannot  receive  from  their  natural  parents 
by  donation,  &c.  art,  12,  p.  210,  old  code. — 
This  article  surely  does  not  forbid  a  natural  fa- 
ther to  contract  with  his  natural  son — if  this 
were  a  donation,  the  law  would  be  good;  but  it 
is  an  onerous  contract  arid  therefor  not  govern- 
ed  by  the  law  cited.  The  next  law  quoted  is 
art.  17  p.  2120.  C.C.  which  says  'Every  dis- 
position in  favour  of  a  person  incapable  of  re- 
ceiving shall  be  null  whether  it  be  disguised  un- 
der the  form  of  an  onerous  contract  or  be  made 
under  the  name  of  persons  interposed.'  This 
is»tirue,  but  the  appellant^  must  show  that  the 
cote  sued  on  (which  is  presumed  good  by  the 
law  merchant)  is  a  disguised  disposition  in  fa- 
vor of  Be«>k,  jr. 

vol.  i.  63 


498  CASES  IN  THE  SUPREME  COURT 

Barf*!*  District      3*  Nolawhas  been  cited  to  show  that  ana- 

total  fetter  eannot  contract  by  note  to  a  son, 


Pxi^jict     without  allowing  the  consideration. 
**»*  **■       4.  It  is  not  shown  but  what  the  fether  wis 

able  to  give  his  legitimate  children  all  that  they 
could  require  by  law.  Old  Civil  Code,  p.  212, 
art  19. 

Mathews,  J.  delivered  the  opinion  of  the 
court  This  auk  is  brought  to  recover  from 
the  succession  of  Thomas  Beal,  sen.  the 
amount  of  a  promissory  note,  made  payable 
by  him  to  his  natural  son.,  Thomas  Beal,  jun. 
who  was  also  the  natural  child  of  the  plaintiff 
Delancy,  who  claims  as  his  heir.  The  court 
below  gave  judgment  against  the  defendants 
from  which  they  appealed.  - 

The  note  was  made  in  New-Orleans,  on  the 
firstday  of  January,  1830,  for  five  thousand 
dollars,  payable  two  years  after  date,with  in- 
terest at  the  rate  of  six  per  cent,  per  annum. 
Its  execution  is  admitted,  but  the  defendants 
contend  that  it  is  void  for  want  of  considera- 
tion, as  being  intended  to  cover  a  donation 
from  the  father  to  his  natural  son,  contrary  to 
the  laws  of  this  state,  as  in  force  at  the  time  of 
the  contract ;  the  promisor  then  having  Iqgiti* 
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mate  descendants,  a  feet  now  admitted,  and^^™^^ 
that  they  are  still  in  existence.  v^v-w 

Delancy 

According  to  the  former  Civil  Code^  from         «*. 

Bxals  4taxh 

which  the  rules  applicable  to  the  present  case 
must  be  derived,  natural  children  or  acknow- 
ledged bastards,  cannot  receive  from  the  na- 
tural parents,  by  donation  inter  vivos  or  mar* 
Us  causa  beyond  what  is  strictly  necessary 
to  procure  diem  sustenance,  or  an  occupa- 
tion or  profession,  which  may  maintain  them, 
whenever  the  father  or  the  mother  who  has 
thus  disposed  in  their  favor,  have  legitimate 
children  or  descendants.    Old  Code,  p.  210, 
art  12 :  art  17  found  at  p.  212,  declares  every 
disposition  in  favor  of  a  person  incapable  of 
receiving,  shall  be  null,  whether  it  be  disguis- 
ed under  the  form  of  an  onerous  contract,  or 
be  made  in  the  name  of  persons  interposed. 
In  interpreting  these  provisions  of  law,  in 
order  that  they  may  have  the  effect  intended 
by  the  legislature,  whenever  an  onerous  con-     ^^^  m 
tract  is  sought  to  be  enforced  by  a  natural  "J^0*^ 
chUd  beyond  what  tlmlaw  authorises  the  p*-  SSTdS^ 
rent  to  grant,  and  contrary  to  the  interest  eff^^gy? 
'egitimate  descendants,  such  contract  ought  g^f«£ 
to  be  received  with  suspicion,  and  the  P^fflVhff 
sumption^airly  arises  that  it  was  made  for  the  ££  J^-jS 
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Easten  Dfotritt.  purpose   of  disguising  an  illegal  donation. 

w-v^/      This  presumption  once  admitted,  throws  the 

D*LvlH  °v     burthen  of  proof  on  the  plaintiff  to  establish  the 

Bkal«  k  al.   genuineness  of  the  contract    No  evidence  "to 

•umption   ariMt  this  effect  has  been  adduced  in  the  present 

that  it  waa  made  • 

for  the  purpose  case*    We  are  of  opinion  that  the  district 

of  disguising  an 

illegal  donation  court  erred  in  rendering  judgment  for  the 

— and  the  on«# 

probandi  is  on  plaintifls  and  appellees. 

the    plaintiff  to  r  " 

establish  the  gen-        *         %         * 

uinenew  of  the  It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  said  judgment  be  avoided,  re- 
versed and  annulled:  and  it  is  further  order- 
ed, adjudged  and  decreed,  that  judgment  be 
here  rendered  in  favor  of  the  defendants  and 
appellants,  with  costs  in  both  courts. 


ATWILL  «*  BELDEJT*  CO.  &  AL. 

The  situation  of  an  insolvent  debtor  is  analogous 
to  that  of  one  who  has  ceded  his  goods— in  either 
case  all  passive  debts  of  the  debtor  may  be  exacted, 
whether  the  day  of  payment  has  or  has  not  arrived. 

The  purchaser  of  the  property  of  an  insolvent 
debtor,  on  the  sale  being  declared  illegal,  has  the  op- 
tion of  paying  the  creditor  or  surrendering  the  pro- 
perty; if  he  does  neither,  execution  may  issue  against 
him. 

Appeal  from  the  court  of  the  first  district 
The  plaintiff,  a  creditor  of  William  B.  Bel- 
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den  &  Co.,  brought  this  suit  to  recover  the  Eastern  District. 

June,  1880. 

amount  of  his  claim,  and  to  set  aside  a  sale 
which  Belden  &  Co.  made  to  their  co-defend- 
ant  Jones,  of  all  their  stock  in  trade,  amounting  Btt™  J  a*.Co" 
to  twenty-seven  thousand  dollars.  It  was  pro- 
ved on  the  trial,  that  Jones  was  a  creditor  of 
Belden  &  Co.  for  a  large  amount,  and  that  the 
latter  were  in  insolvent  circumstances  at  the 
time  of  the  sale.  It  further  appeared  that  the 
plaintiff's  debt  was  not  yet  due  at  the  institu- 
tion of  the  suit.  There  was  judgment  for  the 
plaintiff  in  the  court  below,  and  the  defendants 
appealed. 

Maybin  and  Linn,  for  appellants. 

1.  The  suit  was  prematurely  brought,  the 
time  not  having  expired  which  the  debtor  had 
to  pay  the  debt.  N.  C.  C.  art.  1796,  C.  P. 
art.  158,  14. 

2.  The  contract  between  the  debtor  and  der 
fendant  is  not  to  be  avoided,  because  the  debt- 
or has  sufficient  property  to  pay  complaining 
creditor.     C.  C.  art.  1 966. 

3.  The  contract  between  the  debtor  and  de- 
fendant cannot  be  rescinded,  because  the  sale 
was  in  tjie  usual  course  of  businesss,  the  con- 
sideration just,  and  it  has  not  operated  to  the 


▲twill 


AH©  AI* 
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Eutam  District,  injury  of  the  complaining  creditor.    N.  C.  C. 
'       '    art  1981, 1973;  Bau&nvs. Roliff  VaLlM. 
n.  s.  6,  p.  1 77. 

4.  The  judgment  of  the  inferior  court  is  er- 
roneous, as  it  makes  the  defendant's  property 
liable  for  the  debtors'  debts. 

4 

WatU%  for  appellee. 

1.  The  debt  is  fully  established  against,  Bel- 
den  &Co. 

2.  The  fraudulent  transfer  is  fully  made  out 

Mathews,  J.  delivered  the  opinion  of  the 
court.    In  this  case  the  plaintiff  alleges  that 
the  defendants,  Belden  &  Co.  are  indebted  to 
him;  that  they  are  in  insolvent  circumstan- 
ces, and  being  thus  situated,  they  sold  all 
their  property  to  Jones,  one  of  their  creditors, 
(who  is  made  a  party  io  this  suit,)  for  the 
purpose  of  securing  to  him  the  payment  of  a 
large  sum  of  money,  in  fraud  of  the  rights  of 
of  the  petitioner,  who  claims  judgment  against 
his  debtors  and  a  rescission  of  the  sale,  so  far 
as  it  affects  his  interest    The  court  below 
gave  judgment  according  to.  the  prayer  of  the 
petition,  from  which  thfrdefeodants  appealed. 
This  action  is  based  on  the  provisions  of 
the  Lotmiana  Code,  which  grant  to  credi- 


IN    i 
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tors  the  privilege  to  sue  for  the  avoidance  of  Eastern  Dwtriot. 
contracts  made  by  their  debtors  with  other       w^w 
persons,  in  fraud  of  their  rights.  ATll!^ 

It  may  be  maintained  by  an  individual  ere-*  **v»w  &  c* 
ditor,  when  there  is  no  cession  of  goods,  and 
by  the  representatives  of  all  the  creditors 
when  there  is  a  cession.  The  individual  cre- 
ditor, who  wishes  to  avail  himself  of  this  ac- 
tion, must  either  have  his  debt  liquidated  by 
a  judgment,  or  make  the  purchaser  of  the 
property  of  his  debtor  a  party  to  the  suit  for 
the  liquidation  of  his  claim. 

A  purchaser  thus  made  party,  may  claim 
the  benefit  of  discussion  of  the  property  of  his 
vendor,  in  nearly  the  same  manner  as  pres- 
cribed for  sureties,  &&  In  a  suit  commenced 
in  this  form,  either  of  the  defendants  may 
controvert  the  demand  of  the  plaintiff  Code, 
art  1965,  1966,  1967,  1968  and  1970. 

The  present  suit,  it  is  seen,  is  one  prose* 
cuted  by  an  individual  creditor,  in  which  his 
debtors  and  their  vendee,  are  both  parties. 
The  solvency  of  the  former  is  put  at  isstie ; 
and  the  evidence  shows  that  they  were  in- 
solvent, or  at  leadt  unable  to  meet  their  en- 
gagements at  the  time  of  die  sale  of  their  pro- 
perty to  the  defendant  Jones.    He  took  it, 
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Eastern  District  partly  in  payment  of  a  large  dcbtdu  to  him* 

June,  1830, 

w>rw      self,  and  partly  for  a  stipulated  sum  to  be  paid 

^m.1"*      lo  their  creditors;  but  amongst  these,  the 

BbLTm  A..C°'  plaintiff  was  not  placed  on  their  schedule. 

This  contract  in  relation  to  him,  is  infected 
with  legal  fraud:  although,  perhaps,  it  may 
give  no  immoral  taint  to  the  transaction  on 
the  part  of  the  purchaser,  whose  object  ap- 
pears to  have  been  to  seoure  a  just  debt 
The  plaintiff  is  therefore  authorized,  under 
the  provisions  of  the  Code,  to  demand  the 
nullity  of  the  sale,  so  far  as  it  affects  his  rights 
One  objection  to  the  correctness  of  thy 

judgment  of  the  district  court  is  common  to 

both  defendants:  u  e.  that  the  term  of  credit 

on  which  the  goods  were  sold  to  the  plain- 

tiff,  hed  not  expired  at  the  time  this  suit  was 

instituted. 
_,    .     .        The  fact  of  insolvency  being  established 

The  situation  "  ° 

of  an  insolvent  by  the  evidence  of  the  case,  we  consider  the 

debtor  is  analog- 
ous to  that  of  siajjtfiop  of  the  debtors  as  analogous  to  that 

one  who  has  ced-  ° 

edhis  goods- in  of  persons  wbomak>e  a  cession  of  their  prt>- 

etuie*    case    au 

S^d^tor^u f  l?*riJ  *°  t*ie*r  cre^*|WWi  frona  which  the  legal 
whether*t£dda  g0*18^11*1*56  i&fJhbt  all  debts  may  be  exact- 
or payment  has  edtas  well  thoae  which  had  time  granted  for 

or   has   noj  ax-  ° 

*"«*'  their  payment,  as  those  actually  payable.  In 

this /respect  there  is,  therefore,  no  error  ui 
the  judgment  of  the  court  below. 
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On  the  part  of  the  defendant.  Jones,  the  Extern  District. 

r  June,  1830. 

privilege  of  having  the  property  of  the  debt-      x^^rs^/ 
ors  discussed,  is  claimed:  bat  as  he  did  not         TV«!LL 
pursue  the  requisite  steps  in  the  first  instance    "^J^, 
to  cause  this  to  be  done,  the  claim  is  now  un- 
available  for  him:    The  last  error  assigned, 
relates  to  that  part  of  the  decree  which  autho- 
rizes execution  to  be  taken  against  the  buy- 
er.   This  privilege  is  granted  to  the  plaintiff    The  purchawr 
only  in  the  event  of  the  purchaser  failing  to  J  *J  £2CS 
surrender  the  property  of  the  debtors  in  exc-  ,*£  °being  tZ 
cutionv  or  paying  the  amount  of  the  judgment  £^*e  Jffot 
out  of  its  proceeds,  should  it  have  been  by  £%2£^ 
him  sold:  having  this  alternative,  if  he  fails  to  £  &*£$&£ 
comply  with  it,  no  reasonable  grounds  of  ®^c^J^™a^ 
complaint  exist  against  compelling  him,  by 
execution,  to  satisfy  the  judgment 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 


HHf" 


HOLDER  9$.  SHEPHERD  k  AL. 

Suit  against  x  third  possessor  by  a  forced  heir  for 
his  legitime,  cannot  be  brought  until  the  donees  or 
legatees  property  be  first  discussed. 

Appeal  from  the  court  of  the  first  district. 
vol.  I.  €4 
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Eastern  District      The  plaintiff  claimed  the  legitime  of  the  es- 

/une,  1830.    - 

v^-v-^/     tate  of  her  brother,  Edward  Pearse,  as-  forced 

Hoddek      ^eir  0f  their  common  mother,  who,  surviving. 

iiiFHUD^iL  was  the  forced  heir  of  her  son  Edward.    She 

also  Claimed  by  virtue  of  the  will  of  her  mo- 
•  __ 

ther,  as  her  universal  legatee.     The  defendant 

was  a  third  possessor  of  the  estate  claimed,  and 
derived  title  from  the  universal  legatee,  under 
the  will  of  Edward  Pearse.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant's  war- 
rantor  appealed. 

Livermore,  for  appellant. 

By  the  Code  of  1808,  art  26,  it  is  provided, 
that  a  donation  exceeding  the  disposable  por- 
tion#is  not  null,  but  only  reducible:  and  the 
art.  29,  points  out  the  mode  in  which  the  re- 
duction shall  be  made.    Against  whom  should 

» 

the  action  be  regularly  brought?  Against  the 
donee,  for  he  alone  is  competent  to  litigate  the 
matter,  and  to  show  the  amount  of  property  and 
debts.  But  by  article  39,  an  action  is  given 
against  the  third  possessor — in  what  manner? 
Only  after  a  discussion  of  the  property  of  the 
donee.  All  the  property  of  Pearse  was  given 
to  Nelder,  and  this  donation  was  originally  and 
prima  facie  valid.  It  was  however  exorbitant, 
1    and  subject  to  reduction.    But  so  long  as  the 
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mother  of  Pearse  did  not  sue  for  a  reduction,  he  Eastern  District. 

_  _  _,       .-.       01  .         June,  1830. 

migh  t  dispose  of  the  property.    The  title  cfhis     v^v-w 
vendee  would  be  good  so  long  as  a  reduction       Hood«» 
was  not  sued  for,  and  so  long  as  he  had  suffi-  Smphebd  *  a* 
cient  property  to  pay  the  legitimate  part.  Until 
an  action  has  been  brought  against  him,  an  exe- 
cution taken  out  against  his  property,  and  that 
remedy  found  insufficient,  the  person  entitled 
to  the  legitime,  cannot  come  upon  the  third 
possessor.     The  property  is  indeed  hypothe- 
cated, and  liable  for  the  deficiency;  but  that  de- 
ficiency must  be  legally  established.     When 
that  has  been  done,  recourse  may  be  had  upon 
the  property  alienated.     C.   C.  art.    38,  37, 
p.  216. 

Henneriy  for  appellee. 

Martin,  J.  delivered  the  opinion  of  the 
court.  This  is  a  suit  against  a  third  posses- 
sor by  a  forced  heir,  for  two  undivided  thirds 
of  a  plantation  and  slaves,  being  the  legitime 
or  portion  of  which, the  deceased  could  not 
dispose.  The  plaintiff  had  judgment,  and  the 
defendant,  warrantor  appealed. 

We  think  the  suit  was  prematurely  brought, 
the  donee  or  legatee's  property  not  having 
been  first  discussed.    This  was  a  condition 
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Extern  dm*,  precedent  under  the  former  Code,  216,  art. 
J£££    37,  and  is  so  under  the  tuts,  1504- 
Hopdm  It  is  therefore  ordered,  adjudged  and  de- 

lurauntu  creed,  that  the  judgment  of  the  district  court 

be  annulled  and  reversed,  and  that  there  be 
judgment  against  the  plaintiff  and  appellee, 
as  in  case  of  non-suit,   with  costs  in  both 
courts* 


COUQOTv*  MQD&IQUMZ' 

The  instructions  from  one  partner  to  another  when 
both  are  equal  in  interest,  ere  to  be  considered  in  the 
nature  of  advice,  subject  to  be  deviated  from  accord- 
ing to  circumstances. 

Appeal  from  the  court  of  the  first  district 

The  facts  in  this  case  are  fully  given  in  the 
opinion  of  the  court  delivered  by  Mathews,  J. 

This  ia  a  suit  instituted  on  accounts  in 
which  the  plaintiff  claims  several  items  a- 
mountingin  all  to  one  thousand  eight  hun- 
dred and  thirty-one  dollars  and  fifty-three 
cents.  The  defendant  pleaded  in.  reconven- 
tion, and  set  up  accounts  by  which  he  at- 
tempted to  show  that  the  plaintiff  was  indebt- 
ed to  him,  &c    Judgment  wqs  rendered  in 
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■ 

favor  of  the  original  plaintiff  for  one  thousand  Eastern  District. 

°  June,  1830. 

three  hundred  and  thirty-eight  dollars  and     v^vw 
two  cents,    from  which  the  defendant  ap-      Cougot 
pealed.  RoMiomw. 

The  contest  hetween  the  parties  arises  out 
of  an  adventure  of  goods  made  from  Mobile 
to  Tabasco,  in  the  republic  of  Mexico.  It 
consisted  of  Spanish  rum  and  wines,  in  the 
greatest  part,  which  at  the  time  were  prohihi 
ted  from  being  introduced  into  the  ports  of 
that  republic.  The  total  value  of  the  goods 
amounted  to  six  thousand  five  hundred  dol- 
lars, for  which  the  defendant  gave  his  notes, 
payable  to  the  seller  by  certain  instalments. 
It  appears  that  he  had  a  partner  at  Tabasco, 
between  whom,  himself,  and  the  plaintiff, 
the  adventure  was  to  be  divided ;  three-fourths 
to  each  of  the  former,  and  one- fourth  to  the 
latter.  The  three  taking  on  themselves,  in 
these  ratios,  all  chances  of  gain  and  loss.  The 
shipment  of  the  goods  from  Mobile  to  their 
place  of  destination9  was  intrusted  to  the  ma- 
nagement of  the  plaintiff  under  instructions 
from  the  defendant.  This  wus  effected  through 
the  agency  of  another  person,  who  received 
the  goods*  less  in  quantity  than  had  been  pur- 
chased, and  payed  about  two  hundred  and 


COUGOT 

9$. 

RODEIOUXI. 
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Euura  District,  fourteen  dollars  for  cooperage  and  storage 

on  the  pipes  and  casks,  and  then  caused  them 
to  be  shipped  all  at  one  time,  in  a  vessel  which 
had  been  chartered  in  New-Orleans.  They 
arrived  at  Tabasco  and  were  landed  in  safe- 
ty,  except  twenty-eight  pipes  of  rum,  which 
were  seized  and  confiscated. 

The  defendant  and  reconvenor  claims, 
(according  to  the  argument  of  his  counsel 
in  this  court,)  a  deduction  from  the  sum  sued 
for,  of  the  whole  amount  of  cooperage  and 
storage,  two  hundred  and  fourteen  dollars; 
one  thousand  and  eighty-two  dollars,  the  va- 
lue of  the  goods  not  delivered  by  the  seller, 
and  three-fourths  of  eight  hundred  and  forty 
dollars,  the  loss  of  capital  by  the  seizure  and 
confiscation  of  twenty-eight  pipes  of  Havana 
spirits,  making  together  one  thousand  five 
hundred  and  nine  dollars. 

We  are  of  opinion  that  the  evidence  of  the 
case  authorizes  a  deduction  from  the  plain- 
tiff's account  of  the  whole  value  of  the  defi- 
ciency in  the  goods,  say  oae  thousand  and 
eighty- two  dollars,  and  also  the  sum  paid  for 
repairing  the  pipes  and  casks,  one  hundred 
and  twenty-two  dollars;  this  amount  being 
properly  charged  to  the  seller,  whowas  bound 
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to  deliver  them  in  good  order,  and  the  char-  Eastern  Dwtriot, 
ges  for  repairs  should  have  been  taken  from      \^r-%J 
the  price  which  the  purchaser  promised  to      couoot 
pay.     In  the  account  rendered  by  the  plain-    RoD*1G1t;M- 
tiff,  which  is  the  basis  of  his  action,  he  gives 
a  credit  for  six  hundred  dollars,  deducted 
from  the  amount  payable  for  the  goods,  as  be-       / 
ing  that  much  deficient.    The  evidence  is 
not  clear  in  this  respect: it  is  somewhat  con- 
tradictory, and  we  are  unable  to  discover  any 
good  reasons  for  coming  to  a  conclusion  on 
this  point,  different  from  that  of  the  judge  of 
the  district  court,  which  added  to  the  credit 
of  six  hundred  dollars,  four  hundred  and 
eighty  dollars.    The  storage  was  chargeable 
to  the  purchaser  after  the  sale,  and  ought  not 
to  be  borne  by  the  plaintiff 

The  most  difficult  question  remains  to  be 
settled,  that  is  whether  the  whole  loss  by  the 
confiscation  of  the  twenty-eight  pipes  of  Ha- 
vana spirits,  should  be  suffered  exclusively  by 
the  plaintiff,  or  be  borne  by  all  the  partners  in 
the  adventure,  in  proportion  to  their  respec- 
tive shares. 

The  same  instrument  which  contains  the 
instructions  given  by  the  defendant  to  the 
plaintiff,  conveys  to  the  latter  an  interest  of 
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Extern  Dwtrict  one-fourth  in  the  goods  which  were  purcha- 

?"!^i!80j'     «ed  by  the  former,  and  constitutes  him  a 

Cougot       partner  in  the  commercial  adventure  to  that 

Rodrioiti:*.    amount,  taking  on  himself  the  chances  of 

gain  or  loss.  After  thus  becoming  a  partner, 
Lc  acquired  a  right  to  conduct  the  business  of 
the  concern.    In  truth  the  duty  of  chartering 
vessels,  receiving  the  merchandize  from  the 
vendors,  and  shipping  it  to  the  place  of  desti- 
nation, devolved  on  him  by  express  agree- 
ment, and  for  this  purpose  he  was  authorized 
to  employ  an  agent,  as  appears  by  the  terms 
of  the  instructions,  whereby  he  was  requested 
to  give  certain  orders  to  the  person  whom  he 
might  commission  to  receive  and  ship  the 
goods.     Situated  as  these  parlies  were  in  this 
business,  being  partners,  it  is  proper  to  con- 
sider the  instructions  given  by  the  defendant, 
in  the  nature  of  advice  from  one  person  to  an- 
The  iiwtrue-  ot^er»  when  both  are  equal  in  power  and  inter- 
p^ner^  an-  est,  and  subject  to  be  deviated  from  shouldcir- 
S^JjTto^  cumstances  require  or  point  out  a  different 
io^ider^  il°th^  course  of  proceeding,  as  probably  more  be- 
"nbj^ctfo^ &  neficial    The  great  objection  to  the  conduct 
IStf?  £  of  the  acting  partner  or  his  agent,  in  relation 
cumstances.        to  ^  ad  venture  undertaken,  is  in  shipping 

the  goods  all  at  the  same  time  in  one  vessel,  in- 
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stead  of  two,  or  in  the  same  vessel  at  differ-  Eastern  District 
ent  times,  as  advised  by  the  defendant,  in  or-     ^J^' 
der  to  avoid  or  elude  the  risk  of  landing  them       CouoaT. 

°  vs. 

in  contravention  of  the  laws  of  Mexico.  Rodriovh, 

When  we  take  into  consideration  that  these 
goods  were  reduced  one-sixth  part  in  quanti- 
ty, and  the  high  rate  of  freight  at  which  they 
would  necessarily  be  carried  by  dividing  the 
remainder,  and  sending  it  at  different  times, 
as  it  would  have  been  necessary  to  charter  a 
vessel  for  each  trip  at  the  rate  of  twelve  or 
thirteen  hundred  dollars  per  voyage,  we  are 
not  ready  to  admit  that  any  fault  has  been 
committed  by  the  plaintiff  in  the  manner 
adopted  by  his  agent  for  the  transportation  of 
this  merchandize. 

The  loss  (as  estimated)  by  confiscation,  is 
eight  hundred  and  forty  dollars.  Now  the 
costs  of  a  second  voyage,  if  it  should  have  been 
anything  like  the  first,  would  have  amounted 
to  more  than  this  sum:  and  had  not  the  goods 
been  divided  in  their  shipment,  the  loss 
would  have  inevitably  occurred. 

This  is  however  determining  the  pru- 
dence of  the  measures  resorted  to  by  the 
plaintiff,  rather  by  their  result;  than  by  pre* 

vious  probabilities)  which  is  perhaps  not  a 
VOL.  i.  65 
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Diftriet  bad  test  of  judgment  and  discretion  in  mer- 
cantile pursuits. 

There  appears  to  be  a  small  error  in  the 
judgment  of  the  district  court,  arising  from 
a  mistake  in  calculation.    The  aggregate 

of  the  sums  claimed  by  the  plaintiff  is  one 
thousand  eight  hundred  and  thirty-one  dol- 
lars and  fifty  cents;  the  deduction  from 
that  sum,  which  in  our  opinion  should  be 
made,  amounts  to  six  hundred  and  four  dol- 
lars, leaving  a  balance  of  one  thousand  two 
hundred  and  twenty-seven  dollars  and  fifty 
cents* 

It  is  therefore  ordered,  adjudged  and  de- 
creed ,t  hat  the  judgment  of  the  district  court 
be  avoid  reversed  and  annulled.  And  it  is 
further  ordered,  adjudged  and  decreed, 
that  judgment  be  here  entered  in  favor  of 
the  plaintiff  and  appellee,  for  the  sum  of 
twelve  hundred  and  twenty-seven  dollars 
and  fifty  cents,  (1227  50)  and  that  he  pay 
the  costs  of  this  appeal;  those  of  the  court 
below  to  be  borne  by  the  defendant  and 
appellant 
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Notice  by  mail  to  the  indorser,  must  be  put  in  the      Towwsi.it 
pott-office  the  next  mail  day  after  the  protest,  other-  V8t 

wise  the  indorser  is  discharged.  0raiw  asm. 

Appeal  from  the  court  of  the  first  district. 

Ante  p.  122.  A  rehearing  having  been 
granted  in  this  case,  it  was  argued  a  second 
time  at  this  term,  and  Martin,  h  delivered 
the  opinion  of  the  court. 

This  is  an  action  against  the  endorser  of 
a  promissory  note,  and  the  only  question  is 
the  sufficiency  of  the  protest, 

Paxton,  the  maker  of  the  note,  deposed 
that  at  the  time  k  was  given;  the  defendant 
was  clerk  of  the  steam-boat  Washington, 
and  was  so  during  the  last  year.  The  wit- 
ness believes  that  at  the  period  of  the  pro- 
test, neither  the  defendant  nor  the  boat 
were  in  New-Orleans.  She  traded  between 
New-Orleans  and  Louisville,  and  when  the 
water  permitted,  to  Cincinnati. 

Gainnte,  a  clerk  of  the  plaintiff,  deposed 
that  on  Sunday  the  14th  of  June  last*  at  9 
o'clock  in  the  forenoou,  he  put  into  the  past 
office,  io  New-Orleani,  a  letter  directed  to 
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EMtem  District  the  defendant  at  Louisville.  A  notice  of  the 

June,  1880. 

protest,  directed  to  the  defendant  had  been 
left  at  the  plaintiff's  counting  house,  by  the 
notary,  on  the  proceeding  Friday,  the  12th, 
at  1 1  o'clock  of  the  forenoon.  The  plain- 
tiffs received  notice  of  the  protest  on  Wed- 
nesday, the  10th,  or  Thursday  the  11th. 
The  witness  knows  the  defendant,  but  not 
whether  he  was  in  the  city  at  the  time ;  the 
steam- boat  was  not  in  port  The  defend- 
ant was  the  clerk  of  the  boat,  and  had  been 
employed  on  board  of  steam-boats  for  two 
years  before.  The  letter  put  by  the  wit- 
ness  in  the  post  office  contained  the  notice 
of  protest. 

Regnaud,  another  clerk  of  the  plaintiffs, 
deposed  he  accompanied  the  preceding  wit- 
ness to  the  post  office,  and  believes  the  let- 
ter there  put  in  for  the  defendant  contained 
notice  of  the  protest.  Sunday  the  14th  was 
the  first  mail  day  for  Louisville  after  the 
protest,  inclosed  to  the  defendant,  had  been 
left  at  the  plaintiffs'  counting  house. 

Caseau,  a  clerk  of  the  post  office,  and  a 
witness  for  the  defendant,  deposed  that  the 
mail  for  Louisville  in  June  last,  left  New- 
Orleans  on  the  Sunday,  Wednesday  and 
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Town  8t.IT 

AND  At. 

SPKiNosm. 


Friday  of  each  week,  and  was  closed  at  10  jBaitem  Dwtnct. 
A.  M.  *"• im- 

Tourne,  a  witness  of  the  defendant,  de- 
posed that  for  several  years  past,  the  steam* 
boat  Washington  has  been  laid  up  at  Louis- 
ville during  the  stage  of  low  water,  for  the 
purpose  of  having  thfe  necessary  repairs 
made:  the  defendant  has  been  clerk  of  that 
boat  for  four  or  live  years.  The  letters  of 
Byrne,  to  whom  the  witness  is  clerk,  writ* 

« 

ten  to  the  defendant,  were,  during  the  sum* 
mer  season,  directed  to  Louisville. 

Gainnie,  recalled,  deposed  he  believed 
that  in  general,  when  steam-boats  are  laid 
up  at  Louisville  or  Shippingport,  the  crews 
and  persons  belonging  to  them  are  paid  off 
and  do  not  remain  on  board. 

The, note  was  protested  on  Wednesday 
the  10th.  The  protest  is  in  the  hand  writing 
of  the  notary,  except  the  word  '♦Louisville," 
in  the  superscription,  which  is  in  the  hand 
writing  of  one  of  the  plaintiffs. 

As  the  fact  of  the  protest  is  the  notary's 
certificate,  that  on  Thursday  the  12th,  he 
gave  notice  of  the  protest  to  the  plaintiffs, 
and  on  their  request  he  handed  them  the 
notice  for  the  defendant,  and  afterwards,  on 
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Tuesday  the  1 6th,  at  the  plaintiffs'  request, 
he  forwarded  notice  to  the  defendant,  di- 
rected to  Cincinnati,  Louisville  and  Frank- 
fort 

The  plaintiffs  have  relied  on  Chitty  on 

BiUs,  (Ed.  1826,)  213,  and  authorities  there 

cited;  12  East,  433;  1  Gow,  81;  5  English 

Common  Law  Reports,  471;  15  idem,  242;  2 

Caimes,  227;  1  Johnson,  294;  1  Pettrs, 583;  2 

Campbell,  287;  2  PeUrsy  282;  6  Martin's  Re- 

ports,  328. 

Hoticebtmail     We  are  of  opinion  the  plaintiff  has  failed 

mk  be  put  fe  to  prove  the  use  of  due  diligence  in  giving 

Mifmlu  <Uy  «&  notice.  The  Friday  mail  ought  to  have  been 

othtrwmtbftl*!  improved.     It  is  no  evidence  that  for  four 
dower  i§  dwbu-  m  gTC  yean%  t^e  defendant  was  clerk  of  the 

Washington  steam-boat,  which  ran  between 
New-Orleans  and  Louisville,  and  during 
high  water,  to  Cincinnati,  The  plaintiffs, 
it  appears,  knew  or  believed,  thatLouisville 
was  the  place  to  which  notice  was  to  be 
sent:  they  have  not  shown  that  they  obtain- 
ed this  knowledge,  after  the  departure  of 
the  Friday  mail,  nor  that  before  its  depar- 
ture they  took  any  step  to  ascertain  where 
notice  should  be  sent.  They  cannot  avail 
themselves  of  their  own  act,  after  the  de- 
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parture  of  the  Sunday  mail,  to  prove  from  Extern  District 
their  sending  notices  to  Frankfort,  Cincin- 
nati, &rc.  that  they  were  ignorant  of  the  de- 
fendant's residence.     This  may  have  been 
an  after  thought 

We  think  that  as  soon  as  the  plaintiffs  re- 
ceived notice  of  the  protest,  it  was  their  du- 
ty to  have  taken  some  step,  if  they  were 
ignorant  of  the  defendant's  place  of  resi- 
dence, to  discover  it  Their  conduct  ra- 
ther shows  their  knowledge  than  their  igno- 
rance of  the  defendant's  place  of  residence, 
for  they  appear  to  have  directed  their  no- 
tice to  the  proper  place.  If  they  came  to 
this  knowledge  after  the  departure  of  the 
Friday  mail,  they  might  have  shown  it 
C kitty,  375;  3  Johnson's  cases,  89;  3  Camp* 
bell,  362;  7  Martin,  n.  s.  323,  585;  1 1  Mar- 
tin,  452;  10  Martin,  89;  7  Martin,  326;  12 
JFheaton,  589;  1  Mason,  76;  2  Peters,  102; 
13  Johnson,  432;  6  Mass.  386;  1  Hugh,  108, 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district 
court  be  annulled,  avoided  and  reversed, 
and  that  there  be  judgment,  as  in  the  case 
of  a  non-suit,  the  plaintiffs  pay  costs  in  both 

courts. 
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Eastern  District. 

June,  1880.  SAVEWAT  *  AL.  o«.  LE  BRETOJfb.  AL. 

8av*n  at  fe  al      Property  conveyed  to  the  husband  in  lieu  of  a  sum 
Lb  BmEToir     °^  mone7  inherited  by  the  wife,  is  paraphernal. 
amd  ai*.  The  rigor  of  the  law,  which  declares  that  property 

acquired  during  marriage,  shall  be  considered  as  com- 
mon to  both  husband  and  wife,  although  purchased 
with  the  separate  funds  of  one  of  them,  is  applica- 
ble only  to  acquisitions  made  by  purchase,  and  does 
not  necessarily  include  things  which  may  be  received 
by  either  of  them,  in  payment  for  money  due  to 
them  in  their  separate  and  individual  rights. 

Appeal  from  the  court  of  the  parish  and 
city  of  New-Orleans. 

This  suit  was  brought  by  the  wife,  to  reco- 
ver a  lot  of  ground,  which  she  claimed  as  her 
paraphernal  property,  and  which  had  been  sold 
by  her  husband. to  the  defendant. 

It  appeared  from  the  evidence,  that  the  por- 
tion of  the  plaintiff  in  the  succession  of  her 
father  and  mother,  had  been  deposited  in  the 
hands  of  her  aunt,  who  conveyed  the  lot  in 
question  to  the  husband,  in  discharge  of  the 
debt.  In  the  act,  the  husband  acknowledged 
that  he  received  the  lot  as  part  of  the  plaintiff's 
paraphernal  estate. 

There  was  judgment  for  the  plaintiff,  and 

the  defendant  appealed. 


1 


8ATSNAT  4r  AXi. 

Lb  Bkbtom 

AMD  Alt. 
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Moreau  and  SoulS,  for  appellant,  Euteni  District 

"  Stme,  1880. 

De  Armas y  for  appellee. 

Mathews,  J.  delivered  the  opinion  of  the 
court.  In  this  case  the  plaintiff  claims  a 
lot  of  ground,  situated  in  the  suburb  St.  Ma- 
ry, as  having  a  right  thereto  in  consequence 
of  its  being  her  paraphernal  property.  The 
title  set  up  on  the, part  of  the  defendants,  is 
derived  from  the  husband  of  the  plaintiff. 
Judgment  was  rendered  in  her  favor  in  the 
court  below,  from  which  the  defendants  ap- 
pealed. 

It  appears  from  the  testimony  and  docu- 
ments of  the  case,  that  the  husband  of  the 
plaintiff  received  a  title  to  the  lot  in  ques- 
tion for  and  on  account  of  a  sum  of  money, 
which  was  due  to  his  wife  from  the  succes- 
sion of  her  father  and  mother,  and  which 
had  been  deposited  in  the  hands  of  her 
aunt,  who  conveyed  the  lot  in  discharge 
thereof  to  her  niece,  through  the  agency  of 
the  husband  of  the  latter. 

From  these  facts  a  legal  question  is  rais- 
ed, whether  the  property  thus  acquired  by 
the  wife,  b*  a  part  of  the  community  of  ac- 
quets and  gains  belonging  to  both  her  and 

vofc.  i.  66 
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Baton  Dktriat  her  husband,  or  whether  it  constitutes  a 

Jwte  18S0* 

v^^-^/    part  of  her  separate  estate,  as  being  para- 
ijLTXHATlfc  al  phernal. 

9$.  * 

Lb  Bketom        This  question  must  be  decided  aCCOrd- 
AMD  AX*. 

ing  to  the  provisions  of  the  Spanish  laws, 
relating  to  rights  Which  subsist  in  the  mar- 
riage state  between  the  parties  to  the  matri- 
monial contract 

By  these  laws,  every  thing  purchased 
during  the  marriage,  fell  into  the  common 
stock  of  gains,  and  at  the  death  of  either  of 
of  the  parties,  was  to  be  divided  equally 
between  the  survivor  and  the  heirs  of  the 
deceased.  And  this  effect  was  produced, 
whether  purchases  were  made  with  the 
money  or  capital  of  the  community,  or  with 
that  of  either  of  the  married  parties,  whe- 
ther in  the  name  of  both,  or  that  of  one  of 
them  separately.  See  Febrero  add.  part.  % 
lib.  I ,  chap.  4,  see.  1,  no.  6. 

In  the  number  immediately  succeeding, 
several  exceptions  are  stated  to  this  rale, 
but  neither  of  them  directly  embrace  the 
situation  of  the  plaintiff  in  the  present  case; 
although  that  which  relates  to  the  disposi- 
tion of  dotal  property,  should  perhaps  bring 
within  its  equity,  any  disposal  of  parapher- 
nal estate. 
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Property  inherited  by  either  husband  or  Eastern  District 
wife,  or  which  either  of  them  acquired  by      ^J^-w' 
donation  separately,  was  considered  by  the  **▼»*»*  ai* 

Spanish  laws  as  the  separate  and  distinct    h*  *MT0* 
goods  of  the  acquirer. 

If  in  the  present  case,  the  sum  of  money 
which  the  plaintiff  inherited  from  her  pa- 
rents had  been  received  by  her  or  her  hus- 
band for  her,  no  doubt  could  be  entertained 
of  its  making  a  part  of  her  paraphernalia* 
And  it  seems  to  us  that  justice  and  equity 
require  that  the  property  received  in  lieu    Property  c*n- 

r  m  veyed  to  the  hos- 

thereof,  should  have  the  same  destination,    band  in  lieu  of 

a  emu  of  money 

It  is  true,  that  a  donation  in  payment,  is  t^Ji^diS 
similar  to  a  sale;  so  is  an  exchange  of  pro*  n*L 
perty,  sid  semele  nan  eft  idem.    The  rigor 
of  the  law  which  declares,  that  property  ac- 
quired during  marriage,  shall  be  considered 
as  common  to  both  husband  and  wife,  al- 
though purchased  with  the  separate  funds  of 
one  of  diem,  is  applicable  only  to  acquisitions      ^"*°u°u 
made  by  purchase,  and  does  not  necessarily  declares  that  pro. 

#  r  *  property  acquir- 

include  things  which  may  be  received  by  «d  ^jr  "•"*■ 
either  of  them  i*  payment  of  money  due  to  *****  **  l?m- 

r  j  j  moa  to  both  one* 

them  on  their  separate  and  individual  rights,  jjjfj*  ^JJj^ 
This  decision  being  made  under  the  influx  Jfjjjjjjftf  2 
ence  of  the  Spanish  laws,  has  no  relation  to  of  tUm*  b  *** 
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Enters  Dbtnct.  the  doctrine  of  matrimonial  rights,  as  estab- 

June9  1880* 

v^v>^      lished  by  our  Codes,  which  perhaps  would  be 
Sat»n *t  &  j*.  more  favorable  to  the  claim  of  the  plaintiff, 

Ln  Br.tow      Hj^  ^e  former  |awg# 

▲NO    Al*» 

^saessa^m      yfe  think  the  judgment  of  the  court  to  be 

plicable  only  to 

mcqaintioiuiinado  correct    It  is  therefore  ordered,  adjudged, 

by  purchase*  and 

doee  not  neots-  and  decreed,  that  it  be  affirmed  with  costs. 

aarily    include 

things  which  may 

be    received    by  — — —         ■ 

either   of  them, 

la   payment   for  ^„  Mmtumw,        „„,..— 

money    due    to  DELAJWY  9$.  BE  ALE. 

them  in  their  se- 
parate and  indi-      The  district  court  cannot  act  on   claims  against 
▼tdual  nghla.  ° 

a  succession. 

In  1819,  Thomas  Beale,  sen.  conveyed  all 
his  property,  by  notarial  acts,  to  his  natural 
son  Thomas  Beale,  jr.,  for  one  hundred  and 
twenty-four  thousand  dollars,  for  which  he 
took  his  notes,  with  reservation  of  mortgage. 
Shortly  after,  Beale,  sen.  died  intestate,  leaving 
a  widow  and  minor  children,  but  no  proceed- 
ings in  the  probate  court  where  had  upon  his 
estate.  Beale,  jr.  resided  with  his  father  until 
his  death,  and  afterwards  possessed  and  con- 
trolled the  property  until  he  died  in  1823.  The 
estate  was  inventoried  and  sold  as  that  of  Beale, 
jr.  Mrs.  Beale,  the  widow  of  Beale,  sen. 
bought  in  a  large  portion  of  it,  and  gave  her 
notes  with  mortgage,  according  to  the  condi- 
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tion  of  the  sale.  Upon  the  filing  a  tableau   of  Eastern  District. 
distribution  by  the  curator  of  Beale,  jr.  she  ap-      ^»v~w' 
peared  in  her  own  behalf,  as  partner  in  com-       J>«*anct 
munity,  and  as  tutrix  of  her  children,    and        b»ai.«. 
claimed  to  be  placed  on  the  tableau  as  a  privi- 
leged creditor  under  the  sales  of  1819,  of  the 
father  to  the  son.     This  was  opposed  by   the 
natural  mother  (the  plaintiff  in  this  cause)  a  s 
benificiary  heir,  and  also  by  the  creditors  of 
Beale,  jr.,  upon  the  ground  that  the  6ales  of 
1819  were  simulated  and  void,  as  made  by  the 
father  to  his  natural  son,  for  the  purpose   of 
protecting  his  property  from  the  reach  of  ere- 
ditors.     These  sales  were  accordingly  decla- 
red null,  and  the  property  sold  by  these  acts  of 
1819,  was  ordered  to  be  restored  to  the  widow 
and  heirs  of  Beale,  sen.,  to  be  administered  ac- 
cording to  law. 

The  present  action  was  instituted  upon  the 
notes  given  ':>y  Mrs.  Beale,  for  property  pur- 
chased at  the  sale  of  Beale,  jr's.  estate.  A 
want  of  consideration  was  pleaded,  and  after 
judgment  for  the  defendant,  the  plaintiff  appeal- 
ed. 

Ml  Caleb,  for  appellant. 

SegherSy  for  appellee, 

Martin,  J.  delivered  the  opinion  of  the 
court  The  plaintiff;  beneficiary  heir  of  Tho- 
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Kmutb  Dktrtct.  mas  Beale,  jr.,  brought  suit  on  sundry  notes 

JWh4f  1880  • 

>^v-w  of  the  defendant,  given  for  properly  purcha- 
* ".MC       Bed  at  the  sale  of  the  estate. 

The  answer  sets  forth  that  the  considera- 
tion of  the  notes  has  failed,  the  property  par* 
chased  having  been  declared  to  have  been 
acquired  under  a  simulated  sale,  which  has 
been  judicially  set  aside.  There  was  a  pray- 
er for  the  cancelling  of  the  notes. 

There  was  judgment  for  the  defendant, 
and  the  plaintiff  appealed. 

The  record  shows  that  the  facts  stated  in 

the  answer  are  true:  but  the  appellee  has 
urged  that  the  estate  of  his  son  has  large 
claims  on  those  of  his  father,  the  defendant's 
husband,  for  improvements  on  the  premises, 
large  advances  and  long  servicea 

Admitting  this  to  be  true,  these  claims  are 

to  be  preferred  against  the  defendant  and  the 

tw  district  heirs  of  her  husband;  the  district  court  could 

court  cannot  act  • 

on  claims  against  not  have  acted  on  them  in  the  present  suit 

a  succession. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 
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MORQjIX&l  AI»  u.  THEIR  CREDITORS.  June,  1830. 

A  creditor,  who, on  receiving  a  new  note,  surren-  Moigav  *  *&.  |"u697| 
dew  the  first,  novates  his  debt:  the  sureties  it  had  TMXaMcM1>I_  '^L1333' 
for  the  payment  of  the  first,  are  discharged,  and  the  toes. 

accommodation  endorser  must  be  so  if  his  name  be 
not  on  the  note  taken  to  renew  the  former. 

Appeal  from  the  court  of  the  first  district, 

Martin,  J.  delivered  the  opinion  of  the 
court  The  Bank  of  Orleans  is  appellant 
from  the  judgment  in  this  case,  which  de- 
creed a  debt  of  twenty  thousand  dollars,  re- 
sulting from  an  accommodation  note,  execut- 
ed by  Morgan  on  the  sixth  of  December, 
1824,  and  then  discounted  by  the  bank,  and 
afterwards  renewed  several  times,  and  finally 
reduced  to  thirteen  thousand  dollars,now  due, 
on  a  note  of  the  17th  of  October,  1835.  In 
the  meanwhile,  the  Louisiana  Code  has  been 
promulgated,  and  the  law  thereby  changed, 
whereby  the  bank  is  placed  in  a  worse  con- 
dition, than  they  were  when  the  twenty  thou- 
sands dollars  was  discounted. 

We  think  the  district  judge  did  not  err.  A 
creditor,  who,  on  receiving  a  new  note,  sur- 
renders the  first,  novates  his  debt:  the  sure-  *ho»  on  »<*"- 

mg  anew  note, 


528  CASES  IN  THE  SUPREME  COURT 

E^>?8«£CU  ties  h  bad  for  the  payment  of  the  first  aredis- 

^s*""^      charged,  and  the  accommodation  endorser 

v$.  must  be  so,  if  his  name  be  not  ou  the  note 

THBIA     CftBDI* 

toss.         taken  to  renew  the  former. 

£»t?Mvate»  his  It  is  therefore  ordered,  adjudged  and  de- 
ties  it  had  forthe  creed,  that  the  judgment  of  the  district 
JSrStT*0*^ °  d«»-e  oou rt  be  affirmed  with  costs. 

charged,  and  the 

accommodation  j 

endorser  must  be 

so  if  his  name  be 

not  on  the  note  J&RAYO  vs.  CURREL. 

taken  to  renew 

the  former.  jf  ^e  owner  0f  a  vessel,  residing  in  New-Orleans, 

sends  her  from  Vera  Cruz  to  Havana,  he  will  be  lia- 
ble for  the  torts  of  the  master,  not  according  to  the 
laws  of  Louisiana,  but  those  of  Mexico. 

The  courts  of  Louisiana  having  knowledge  of  the 
laws  of  Spain,  and  that  they,  before  the  revolution  in 
South  America,  were  the  laws  of  the  new  republics, 
will  decide  cases  according  to  those  laws,  unless  thej 
are  shown  to  be  abrogated. 

Appeal  from  the  court  of  the  first  district. 

The  petition  set  forth  that  the  plaintiff  and 
child,  with  a  number  of  other  proscribed  Spa- 
niards, embarked  at  the  port  of  Vera  Cruz,  on 
board  the  ship  Belle  for  Havana,  of  which  ship 
McKown  was  master  and  the  defendant  owner: 
that,  after  being  out  about  thirty  days,  the  ship 
grounded  near  the  mouth  of  Rio  de  Lagarte,  on 
the  coast  of  Yucatan :  that  the  captain  told  the 
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passengers,  with  the  exception  of  twenty,  to  go  Eusum  District, 
ashore  for  the  purpose  of  lightening  the  ship 
and  getting  provisions :  that  while  on  shore  the 
captain  set  sail  and  left  them  exposed  not  on- 
ly to  privations  and  hardships,  but  to  imprison- 
ment, for  having  returned  to  the  Mexican  ter- 
ritory in  contravention  of  her  laws.  The  plain- 
tiff  and  child,  in  order  to  procure  a  passage  to 
Havana,  went  to  Sisal,  from  thence  to  Merida, 
whence  they  embarked.  The  plaintiff  claimed 
three  hundred  dollars  damages,  and  to  be  reim- 
bursed the  passage  money  which  he  had  paid 
at  Vera  Cruz. 

The  facts  stated  in  the  petition  were  fully 
proved  on  the  trial,  and  the  answer  set  up  the 
following  grounds  of  defence  : — 

1.  That  the  owner  was  not  bound  to  return 
the  passage  money  after  the  voyage  had  com- 
menced, and, 

2.  That  the  act  of  the  captain  in  leaving 
the  plaintiff  and  child  on  shore,  was  not  within 
the  scope  of  his  agency,  and  that  the  owner 
could  not  be  held  liable. 

There  was  judgment  for  the  plaintiff  and 
the  defendant  appealed. 

Duncan,  for  the  appellant  cited,  Abbot,  page 
vol.  i.  67 
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Sutra  Dirtri*.  276,  3d  Johnson,  338,  3d  Pickering,  23,  24, 

25,  and  C.  C.  art.  2299. 


A&ATO 

Ca«.«.         fw"«. for  appellant. 
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Martin,  J.  delivered  the  opinion  of  the 
court  This  case  turns  upon  the  same  prin- 
ciples as  that  of  Malpica  vs.  Currel,  lately 
decided  in  this  court 

The  first  question  it  presents  relates  to  the 
law  by  which  the  rights  of  the  parties  are  to 

be  governed. 

The  defendant  sent  his  vessel  from  New- 
Orleans  to  Vera  Cruz,  to  be  employed  in  the 
transportation  of  passengers — and  the  master^ 
there  entered  into  a  contract  for  their  passages, 
\  which    being    within    the    scope    of   his 
authority,  must  be  as  binding  on  the  defen- 
dants if  it  had  been  entered  into  by  him  per-£ 
sonally.  This  proposition  is,  however,  strenu- 
lously  combatted  by  his  counsel,  who  contends 
'  that  the  master  had  no  authority  to  bind  the 
owner  absolutely,  but  only  to  the  amount  of 
the  value  of  the  vessel  and  freight ;  because 
the  laws  of  the  country,  in  which  the  owner 
I  has  his  domicil,  fix  the  measure  of  his  res- 
ponsibility, on  all  contracts  made  by  the  mas- 
ter ;  that  the  question,  whether  an  agent  has 
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exceeded  his  powers,  must  be  solved  by  th6|E«itm  District. 

i     Jun€*  1880. 

laws  of  the  place  in  which  he  received  them. 

The  admission  of  this  position  would  stil 
present  the  question,  whether,  according  to] 
the  laws  of  Louisiana,  the  agent  who  con- 
tracted in  Mexico,  in  the  manner  the  master 
did  in  the  present  case,  exceeded  his  powers ; 
and  the  question  would  still  remain  open  as 
to  the  laws  which  ought  to  govern.  So  it 
would  be  under  the  provision  of  our  code,  re- 
lied on,  that  the  principal  is  bound  only  for 
the  acts  of  his  agent  which  he  could  have 
prevented.  So,  if  it  be  held  that  the  law  of 
Mexico  is  to  govern  a  contract  directed  to  be 
made  there,  the  question  would  not  be  whe- 
ther the  agent  exceeded  his  powers,  but  what 
responsibility  the  principal  would  have  incur- 
red, had  he  contracted  personally. 

This  has  appeared  to  us  the  sole  question 
for  our  examination  and  solution.     * 

The  master  was  sent  to  Vera  Cruz  to  take 
passengers  on  board  of  the  vessel  he  com- 
manded. He  did  so.  It  is  not  pretended  he 
made  any  other  than  the  agreement  usual  on 
such  an  occasion.  Whether  the  property 
was  received  and  put  on  board  by  the  owner 
or  master  would  make  no  difference.    If  the 
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E*a«w  >i8w?t  'ast  was  committed  out  of  the  presence  of  the 

owner,  his  liability  would  be  the  same.  No 
question  therefore  arises  as  to  the  authority 
confined  being  exceeded.  The  owner  is 
sought  to  be  made  liable,  not  on  the  contract, 
but  for  a  tort  committed  by  the  master,  acting 
within  the  scope  of  his  powers,  in  the  execu- 
tion of  the  contract. 

The  law  relied  on  which  furnishes  the 
owner  with  an  exemption  on  account  of  the 
misfeasance  of  the  master  and  crew,  on  the 
surrender  of  the  vessel  and  freight,  would 
cause  the  same  immunity  had  the  owner  con- 
tracted personally.  If  we  understand  the 
matter  rightly,  the  immunity  is  independent 
entirely  of  the  agreement  having  been  entered 
into  by  the  agent.  For  example,  in  England, 
where  such  a  rule  prevails,  we  do  not  under- 
stand that  there  could  be  the  slightest  differ- 
ence in  the  responsibility  of  the  owner  for 
the  torts  of  the  master,  whether  the  contract 
was  for  passage  or  freight,  whether  the  con- 
tract was  entered  into  with  one  or  the  other. 

We  repeat,  therefore,  that  we  cannot  see 
how  the  question  whether  the  agent  exceed- 
ed his  powers  is  at  all  involved  in  the  inquiry 
before  us.    The  moment  it  is  admitted  or  es- 
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tablished  that  the  master's  agreement  for  car  Eastern  District. 

/     June,  1830. 

rying  passengers  was  on  terms  such  as  he  was 
authorized  to  make,  its  legal  consequences 
must  depend  on  other  principles  than  those  of 
the  law  of  the  contract  of  mandate:  the/ 
agreement  must  have  the  same  effect,  as  if  en-/ 
tejed  into  with  the  owner  personally. 

If  then  the  defendant  had  gone  himself  to 
Vera  Cruz,  and  entered  into  a  contract  wifh 
a  man  there  which  was  to  be  performed  in  the 
island  of  Cuba,  would  it  have  been  governed 
by  the  law  of  Louisiana  ? 
/  Now,  if  there  be  a  principle  better  estab- 
lished than  any  other  on  the  subject  of  the 
conflict  of  law,  it  is,  that  contracts  are  govern- 
ed by  the  laws  of  the  country  in  which  they 
are  entered  into,' unless  they  be  so  with  a  view 
to  a  performance  in  another.  Every  writer 
on  that  subject  recognizes  it.  Judicial  deci- 
sions, again  and  again,  through  the  civilized 
world  have  sanctioned  it  Why  then  should 
this  case  form  an  exception  *  Why  should 
the  contract  of  affreightment,  or  for  the  con- 
veyance of  passengers,  stand  on  different 
grounds  than  those  of  buying  and  selling 
merchandize?  Whoever  contracts  in  a  par- 
ticular place,  subjects  himself  to  its  laws,  as  aJ 
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Eutorn  Dvtrict.  temporary  citizen.    The  idea  that  the  law  of 
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a  man's  domicil  follows  him  through  the 
world,and  attaches  to  all  his  contractors  as  no- 
vel as  unfounded.  The  proposition  was  not, 
indeed,  maintained  in  general  terms ,  bat  that 
offered  to  the  court,  in  relation  to  the  contract, 
is  identical  with  it,  and  it  is  impossible  for  us 
not  to  feel  that  if  the  defendant  and  appellant 
is  to  have  the  contract  decided  by  the  laws 
of  Louisiana,  it  will  be  equivalent  to  a  decla- 
ration of  this  amount,  that  an  inhabitant  of 
this  state  carries  its  laws  with  him,  wherever 
he  goes,  and  they  regulate  and  govern  his  con- 
tracts in  foreign  countries — that  whether  a 
man  contracts  with  him  in  Paris  or  London, 
our  municipal  regulations  are  the  measure  of 
the  rights  and  duties  of  both  parties  to  the 
contract/ 

That  the  legislature  of  Louisiana  may 
have  a  right  to  regulate  the  contracts  of  her 
own  citizens,  in  every  country,  so  long  as  they 
owo  her  allegiance  may  or. may  not  be  true. 
But  where  the  citizen  contracts  abroad,  with 
a  foreigner,  it  is  evident  the  rule  must  be  li- 
mited in  its  operation.  The  legislature  may 
refuse  permission  to  enforce  the  agreement 
at  home;  but  abroad,  and  particularly  where 
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the  agreement  is  entered  into,  it  is  valid.  The  Eastern  District 

B  b  June,  1880. 

general  rule,  however,  is  never  to  extend 
the  prohibition  to  contracts  made  abroad, 
unless  there  be  an  express  declaration  of  the 
legislative  will'.  Judge  Story,  in  Reinsdyck 
vs.  Hone  et  al.  quotes  with  approbation  and 
sanctions  the  rule,  as  given  by  Casaregis 
Ratio j  est  quia  statutum  inieUigitur  semper 
disponere  in  contractibus  intra  et  nqn  extra 
territorium  suum.  Disc.  130.  sect  14,  16, 
21,  and  22 ;  1  Gallison,  377. 

We,  therefore,  conclude  that  as  the  master 
was  sent  with  the  vessel  to  Vera  Cruz,  to  take 
passengers ;  as  he  acted  as  the  owner's  agent 
in  making  the  agreement,  and  this  is  admitted 
by  the  answer ;  and  as  the  limitation  to  the 
responsibility  is  resisted  on  grounds  which 
would  have  an  equal  force,  if  the  agreement 
had  been  made  with  him  personally,  we  are 
bound,  in  our  inquiry  as  to  the  law  which  ^  TlJiiSt 
governs  the  agreement,  to  consider  it  as  made  fr^'vl^cra 
personally  by  the  owner,  and  it  is  to  be  go-  bA^te  a! 
verned,  not  by  the  laws  of  his  domicil,  but  ^^x^^t 
by  those  of  the  country  in  which  it  was  enter-  o&oriaialla,  h* 
ed  into  and  to  be  performed.  But,  although 
the  case  does  not  present  the  question  of  the 
owner's  responsibility,  in  relation  to  the  con- 
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Eastern  District,  tract  of  mandate,  the  agent  having  confined 

June,  1880.         .  #  °  ° 

himself  within  his  powers,  yet  as  the  argu- 


te, ment  has  placed  the  immunity  claimed  by  the 

defendant  and  appellant  on  that  ground,  it  is 
well  to  notice  it  more  particularly. 

If  we  understood  the  arguments  correctly, 
it  was  contended  that  the  laws  of  Louisiana 
having  put  some  limitations  to  the  power  of 
the  master  to  bind  the  owner*  any  contract  of 
the  former,  in  a  foreign  country,  must  be  sub- 
ject to  the  limitation,  and  if  they  be  exceeded, 
there  is  an  end  to  the  latter's  responsibility. 

Where  a  general  power  is  confided  to  an 
agent,  the  party  contracting  with  him  is  not 
bound  by  any  limitation  which  the  principal 
may  have  affixed,  at  the  time  or  since,  by 
distinct  instructions.  Now,  in  the  case  be- 
fore  us,  if  instructions  be  supposed  to  have 
been  given  to  the  master  not  to  bind  the  ow- 
ner beyond  the  value  of  the  vessel  and  freight 
or  for  any  act  which  the  latter  could  not  pre- 
vent, would  parties  contracting  with  the  for- 
mer, in  a  foreign  country,  be  bound  by  them? 
We  think,  it  is  certain  they  would  not. 

Every  contract,  which  by  the  general  ma- 
ritime law  the  master  can  make,  is  binding  on 
the  owner.    By  putting  the  former  in  com- 
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mand,  and  sending  him  abroad,  the  latter  in-  EMtem  District. 
rests  him  with  the  general  powers  masters 


have  as  such,  and  those  who  contract  with  M 
him  have  nothing  to  do  with  any  private  in-  Cromx. 
struction,  by  which  the  general  power  may 
have  been  limited.  If  the  limitation  arises 
not  from  the  owner's  instructions,  bat  from 
the  particular  laws  of  the  country  from  which 
the  vessel  has  sailed,  must  not  the  consequence 
be  the  same?  Can  these  laws  limit  the  mas- 
ter's power  more  effectually  than  the  owner 
could,  or  can  they  extend  farther?  We  think 
not  They  have  no  force  in  a  foreign  coun- 
try, where  they  are  presumed  to  be  equally 
unknown. 

Emerigon,  treating  of  the  case  where  the 
master  Was  prohibited  from  taking  des  deni- 
ersala  grosse,  during  the  voyage,  examines 
the  question,  whether  those  who  furnished 
them  would  have  an  action  against*the  owner 
He  cites  all  the  texts  of  die  Roman  laws  on 
which  the  negative  can^  be  maintained,  and 
coneludes~that  if  .the  lender  had  no  know- 
ledge of  the  prohibitions,  the  owner  would  be 
responsible;  that  those  who  contract  with 
him  in  a  foreign  oomtry  have  a  right  to  pre- 
sume he  is  clothed  with  all  the  powers  which 
tol.  i.  68 
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f    Kaatorn  Putiict.  belong  to  his  station.    Bouley  Paly  is  of  the 

Stmt,  1880. 

same  opinion  as  to  the  responsibilities  of  die 
owner  for  the  acts  of  the  master  appointed  by 
him,  whom  they  put  in  command,  with  a  spe- 
cial prohibition  from  making  a  subrogation 
of  his  powers.  2  Emcrigon,  ek.  4,  sec.  8— 
Bouley  Paiy,  289. 

In  another  part  of  his  work,  Emerigm 
treats  of  the  power  of  a  master  to  draw  bills 
on  his  owners,  in  a  foreign  port,  contrary  to 
the  authority  given  by  the  ordinance,  and  he 
considers  he  cannot,  because  he  exceeds  the 
powers  of  his  legal  mandate.  In  support  of 
this  opinion  he  cites  decisions  in  opposition 
to  what  he  says  was  the  former  jurisprudence 
of  France,  founded  on  the  authority  of  Valin. 
He  seems  to  conclude  the  rule  is  firnly  fixed 
as  he  understood  it  But  we  find  it  was  not 
generally  adopted.  Bouley  Paty  states  that 
opinions  were  divided,  and  the  chamber  of 

commerce  of  Nantz,  in  their  observations  on 
the  code  of  commerce,  observe,  it  is  a  ques- 
tion often  agitated,  and  which  had  been  deci 
ded  in  different  ways.  2  Emerigon,  elk  4,  see 
11, 458  : 2  Bouley  Paty,  71.  The  new  code 
adopted  Valin's  doctrine.  But  Em$rigon1 
who  is  an  author  of  distinction,  in  treat- 
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ing  of  the  question,  says  that  although  the  Ewtem  District. 

master  cannot  abroad  go  beyond  the  legal 

mandate,  provided  that  his  contract  (raccord) 

or  the  general  mercantile  laws  give  him  a 

more  extensive  power,  a  mains  que  sou  rao 

card^ou  le  droit  commute^  en  certant  cos,  ne 

lut  donne  un  pouvoir  plus  itendu. 

The  general  rale,  where  there  is  no  statute 
limiting  the  owner's  responsibility,  is  that  he 
is  responsible  for  all  damages  done  by  the 
master,  while  acting  within  the  scope  of  his 
powers.  Abbot  states  that  this  is  the  doc- 
trine of  the  common  and  civil  law,  and  so 
do  all  the  writers  we  have  been  able  to  con- 
sult In  Chancellor  Kent's  late  work,  and 
in  Judge  Story's  edition  of  Abbot,  it  is  stated 
that  the  owner  is  bound  for  the  whole  amount 
of  the  injury  done  by  the  master  or  crew,  un- 
less where  ordinances  and  statutes  have  es- 
tablished a  different  rule.  3  Kent's  Comnu 
172;  Abbot  on  Shipping,  edition  1839;  1 
Pothier's  Obligations,  451,  and  452. 

If  this  question  turned  on  the  master's  hav- 
ing exceeded  his  powers,  we  are  inclined  to 
think,  that  as  the  general  rule  authorised  him 
to  bind  the  owner  to  the  extent  contracted 
'or,  the  plaintiff  and  appellant  who  contracted 
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Smuto  Dhtik*.  with  him,  was  unaffected  by  a  limitation,  in 
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9  a  statute  of  another  country,  of  which  be  could 


not  be  presumed  to  have  any  knowledge,  and 
cvftmsu*     to  the  authority  of  which  he  was  not  subject 

In  the  former  case,  we  held  that  the  court 
could  take  notice  of  the  law  of  Mexico,  al- 
though not  proved  as  such }  that  the  province 
of  Louisiana  and  the  vice-royalty  of  Mexico, 
having  once  formed  a  part  of  the  same  go- 
vernment, the  laws  were  the  same  in  each, 
and  the  separation  of  the  two  countries  could 
not  have  the  effect  of  destroying  the  official 
knowledge  the  court  possessed  of  that  cir- 
cumstance, and  we  supposed  that  the  prac- 
tice in  the  Atlantic  states,  was  in  conformity 
with  this  opinion,  and  that  proof  was  not  re- 
quired in  either;  that  the  common  law  of 
England  was  the  basis  of  the  law  of  the  other. 

In  opposition  to  this  doctrine,  it  has  been 
urged  that  it  is  a  novel  one,  unsupported  by 
any  adjudged  case,  and  that  the  practice  in 
the  Atlantic  states  is  different  from  what  we 
conceive. 

.  We  have  been  referred  to  a  note  in  Coweh, 
536,  in  which  the  reporter  professes  to  bring 
together  the  different  cases  on  that  head. 
One  of  them  shows  that  die  courts  of  Massa- 
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ohusetts  presume  the  common  law  in  New-  Ka*tem 

•y     -  ■         i   v  .     .  A  A  State,  18M. 

York  to  be  the  same  as  in  their  own  state ; 


another,  that  in  South-Carolina,  Haywood's 
reports  were  received  as  evidence  of  the  com- 
mon law  of  North  Carolina,  upon  which  we 
have  to  remark  that  this  note  does  not,  in  our 
opinion,  show  that  we  were  in  an  error.  The 
principle,  on  which  these  cases  are  decided, 
appears  to  be  true,  and  the  reasoning  drawn 
from  them  correct.  When  a  court  knows 
nothing  of  the  laws  of  a  country,  it  presumes 
them  to  be  the  same  as  those  of  its  own.  This 
is  the  general  rule,  and  the  presumption  rests 
on  the  ignorance  in  which  it  is  of  any  other. 
If  it  has  judicial  knowledge  of  the  law  of  a 
particular  country,  the  presumption  does  not 
exist  If  it  has  knowledge  of  what  the  law 
once  was,  it  presumed  it  was  not  abrogated 
till  this  be  shown.  Having  judicial  know- 
ledge of  the  law  of  Louisiana  before  the  retro- 
cession, and  that  the  law  of  New-Spain  was  fi^^  gj^ 
the  same,  we  have  knowledge  of  the  latter,  2^^^  Jj££ 
at  the  retrocession,  and  must  presume  it  un-  ^^J*  *£"£ 
changed,  till  the  change  be  shown. 


The  Courts  of 
baring 


were 

the  laws  of  the 

new     republics, 

de 


w^       «  ■  <««•«•  Will  QOQt«v  wow 

Perhaps  a  better  reason  for  deciding  ac-      according  to 

••  ■  •        ■  ■  those  laws,  un* 

cording  to  our  own  law  is,  that  where  we  less   they    tie 

shown  to  be  tb- 

know  no  other  by  which  our  decision  may  be  rotated. 
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Eastern  District,  formed,  we  must  determine  according  to  it, 

■ftme.1880.  ^ 

or  do  so  arbitrarily. 

It  has  been  urged  that  giving  effect  to  the 
Mexican  law  is  to  do  an  injury  to  one  of  our 
citizens,  and  is  contrary  to  sound  policy:  bat 
the  argument  is  not  entitled,  in  our  opinion, 
to  much  weight  Courts  of  justice,  it  is  true, 
will  not  enforce  the  laws  of  another  country 
to  the  injury  of  their  own  citizens ;  but  if  a  ci- 
tizen goes  abroad  and  makes  a  contract  un- 
der the  law  of  the  place,  he  must  be  bound 
thereby. 

We  are  aware  that  were  this  case  to  be  de- 
cided under  the  laws  of  this  state  we  would 
have  come  to  a  different  result:  but  we  have 
been  pressed  to  reconsider  our  opinion  in  the 
preceding  case,  and  we  have  deemed  it  im- 
portant it  should  be  known,  that  when  our  ci- 
tizens make  contracts  abroad  by  themselves 
or  agents,  not  to  be  executed  in  this  state ;  the 
laws  of  the  place  do,  and  must,  regulate  their 
rights  and  duties  under  such  contracts. 

It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  distriot  court 
be  affirmed  with  costs. 
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MILL  ST  AL.  99.  STEAM  BOAT  OREGOM         E*3E£  uSfc*' 

The  owner  of  corn  sold  by  the  master  of  a  steam-  Hsu.  amp  as* 
boat  has  no  privilege  on  her,  although  her  Captain  af-  *•• 

terwards  applies  the  proceeds  to  the  use  of  the  boat.       Oaaeoif. 

Appeal  from  the  court  of  the  first  district. 

These  cases  commenced  by  attachment,  and 
the  only  question  was  as  to  privilege  for  sup- 
plies furnished  to  the  steam-boat  Oregon. 

Martin,  J.  delivered  the  opinion  of  the 
court 

These  are  attachment  cases  by  persons 
who  furnished  supplies  to  the  steam-boat  Ore- 
gon, owned  by  the  defendants.  They  were 
consolidated. 

Appeals  were  taken  by  Bowman,  one  of 
the  defendants,  and  Mansker  and  Gray  et  al. 
The  plaintifls,  Hill  et  al  have  also  prayed 
that  the  judgment  may  be  amended  in  their 
favor. 

Bowman's  counsel  has  complained  that 
the  judgment  against  his  client  is  against  law 
and  equity.  We  are  unable,  after  a  close 
examination  of  the  record,  to  see  how  this  ge- 
neral objection  may  be  substantiated 


June,  18S0. 

V9. 
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Etftem  Datriet  Mansker  complains  be  was  denied  a  pri- 
vilege for  a  small  supply  of  wood,  and  the 
proceeds  of  a  quantity  of  corn  he  had  on 

8t£am'Boat    board  which  was  sold  by  the  captain,  and  the 

proceeds  of  the  sale  applied  to  the  use  of  the 
boat.  The  district  judge  was  of  opinion  that 
as  these  proceeds  were  not  advanced  by  the 

com  *oid  by  the  chimant  for  the  use  of  the  boat,  and  therefore 

muter  of  a  steam 

bo&t  bu  no  pri-  he  has  no  privilege.    The  New  Code^  art 

▼ilege  on  her,  ml-  m 

though  her  cap.  3204,  gives  a  privilege  for  money  lent  to  the 

tain     afterward*  *  °  r  .  .  -  . 

applies  the  pro-  captain  for  the  necessities  of  the  ship,  and  un- 

eeeds  to  the  net        r 

of  the  boat        der  this  part  of  the  code  the  claimant  has  do 

privilege;  but  the  code  gives  a  privilege  for 
the  reimbursement  of  the  price  of  merchan- 
dise sold  by  the  captain  for 'the  necessities  of 
the  ship.    Now,  it  is  evident  this  appellant's 

corn  was  sold  by  the  captain,  and  the  pro- 
ceeds were  disbursed  for  the  use  of  the  boat. 
It  does  not  appear  that  the  captain  had  any 
authority  from  the  appellant  to  sell  his  corn, 
and  the  latter  may  present  the  use  that  was 
made  of  the  proceeds  of  (the  sale  as  strong 
presumption  of  the  intention  in  which  it  was 
made.  It  is  also  in  evidence  that  this  appel- 
lant supplied  a  few  cords  of  wood  for  the  use 
of  the  boat,  for  the  price  of  which  he  has  a 
privilege. 
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This  appellant  urges  that  the  attachment  of  Eastern  Dbukt. 

June,  1830. 

Hill&al.  the  first  attaching  creditors,  was      *^>^w 
not  legally  executed,  and  he  claims  a  privi-  HlIA  **D  At* 
lege  over  them,  fc  toSw.* 

We  cannot  see  how  we  can  notice  this  : 
the  judgment  settles  only  the  privileges  of  the 
respective  claims  of  the  attaching  creditors. 
It  settles  nothing  as  to  the  preference  they 
may  have  from  a  priority  of  suit  We  consi- 
der as  nothing  in  this  regard  as  settled  by  the 
judgment ;  it  is  a  matter  to  be  acted  on  after- 
wards, and  we  are  not  ready  to  say  that  a 
partner  creditor  may  have  all  the  advantages 
which  the  debtor  may  claim  from  any  irre- 
gularity in  the  execution  of  process. 

Gray  and  others  claimed  a  privilege  for  a 
supply  of  liquors,  sugar,  coffee  and  groceries, 
for  the  use  of  the  boat  to  the  amount  of  up- 
wards of  one  thousand  seven  hundred  dollars. 

The  district  court  from  the  very  great 
amount  of  the  supply  concluded  it  was  to  be 
considered,not  as  provisions  for  the  use  of  the 
boat,  but  as  merchandise  bought  for  sale. 

We  think  that  in  this  respect  he  did  not  err. 
These  appellants  claim  also  a  privilege  as 
vol.  l  69 
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Extern  DbtrWt.  being  among  the  first  attaching  creditors, 
wv^w      This  claim  cannot  be  considered  in  the  pre- 

HlUL   AND   AX. A      .     .  #»    t 

V8  sent  state  of  the  case. 

8Toi«aoKtT       Lastly,  Hill  &  al.the  appellees  have  prayed 

the  judgment  to  be  amended  by  allowing  them 
as  attaching  creditors  a  privilege  for  the  whole 
of  their  claim,  having  only  been  allowed  one 
fourth  part  of  their  claim,  from  which  it  re- 
sults from  the  nature  of  the  claim. 

The  observations  we  have  made  in  the  case 

* 

of  the  appellants  Mansker,  and  Gray  &  a!, 
apply  to  these  appellants.  The  district  court 
has  acted  only  on  the  privileges  resulting 
from  the  nature  of  the  claims. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  district  court, 
so  far  as  it  regards  the  appellant  Mansker,  be 

» 

annulled,  avoided,  and  affirmed,  as  far  as  it 
regards  the  other  appellants  and  appellees, 
with  costs,  and  that  the  defendant  Mansker 
recover  from  the  defendants  with  privilege 
the  sum  of  four  hundred  and  thirty-seven  dol- 
lars, and  sixty-six  cents,  as  a  privileged  claim 
on  the  boat,  with  costs  in  both  courts. 
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Eastern  INMlwt. 
June,  ISSO. 
SMITH  VB.  THE  FEMALE  ORPHAN  A88YLUM 


If  any  damage  be  sustained  by  the  lessee  in  con-  Fbmals  o*- 
sequence  of  repairs  put  upon  the  building  by  the  ****  Asitmtm 
lessor,  the  latter  is  responsible. 

Appeal  from  the  Parish  court,  for  the  pa- 
rish and  City  of  New-Orleans. 

This  suit  was  brought  to  recover  the  value 
of  a  quantity  ice,  alleged  to  have  been  lost  in 
consequence  of  the  defendants  having  removed 
the  roof  of  a  building,  which  they  had  leased 
to  the  plaintiff  for  an  ice  house.  The  defen- 
dants admitted  the  lease  and  removal  of  the 
roof,  but  contended  that  the  repairs  were  indis- 
pensable, and  made  at  the  instance  and  requst 
of  the  plaintiff.  This  ground  of  defence  being 
unsupported  by  the  testimony,  there  was  judg-: 
ment  for  the  plaintiff,  and  the  defendants  ap- 
pealed 

McCalebi  for  appellant. 
Prettoti)  for  appellees. 

Mathews  J.  delivered  the  opinion  of  the 
court    In  this  suit  the  plaintiff  claims  dama- 
ges for  the  loss  of  a  quantity  of  ice,  which ' 
loss  he  alleges  was  occasioned  by  improper 


18*0. 


9UAM  AfTLVK* 
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conduct  or  negligence  on  die  part  of  the  de- 
fendant* After  the  institution  of  the  action 
Su£m  the  plaintiff  died,  and  it  was  prosecuted  by 
his  widow  and  son  who  obtained  a  judgment 
in  the  court  below,  from  which  the  defendants 
appealed. 

The  undisputed  feels  of  the  case,  are  the 
following :  The  appellants  leased  to  Smith  a 
part  of  a  house  owned  by  them  in  the  Fau- 
bourg St  Mary,  for  the  term  of  five  years, 
to  commence  from  the  1st  of  January,  1839, 
to  be  used  as  an  ice  house  ;  at  the  time  of 
the  lease  the  house  required  some  repairs; 
on  the  21st  of  April,  of  the  same  year,  the 
owners  contracted  with  certain  undertakers 
to  make  them,  and  amongst  other  things,  to 
put  on  a  new  roof  The  repairs  were  not 
commenced  (at  least  so  far  as  they  related  to 
the  roof)  until  the  middle  of  June,  at  which 
time  the  old  roof  was  taken  off;  and  rains 
which  immediately  succeeded  destroyed  a- 
bout  200  tons  of  ice,  which  had  been  put  by 
the  plaintiff  into  that  part  of  the  tenement  by 
him  rented.  The  value  of  the  ice  is  proven 
to  have  been  forty  dollars  per  ton. 

According  to  these  facts,  the  defendants 
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are  dearly  responsible  in  damages  for  ibe  z»*m  &•*»*. 
km  occasioned  to  the  plaintiffs ;  being  a  di-     s^^w 
rect  consequence  of  the  misconduct  of  their      8mJ£k 
agents  (the  undertakers)  in  removing  the  roof  FJ£j AJ£r* £ 
of  the  house,  by  which  the  property  therein    If      ^ 
stored,  was  exposed  to  imminent  risk  and  ItjJJJjjJji* 


m 

danger,  .especially  such  an  article  as  ice,  P£Tn£*  °^ 
which  could  not  fail  to  be  suddenly  and  to-  {£  ,b^«  t£ 
tally  destroyed  by  exposure  to  rain.  *- t?6r  k  I^p0B" 

A  defence,  however  is  set  up,  based  on  an 
alleged  acquiesence  and  consent  of  the  te- 
nant that  the  roof  jnight  be  removed  at  the 
time  when  the  workmen  were  about  to  take 
it  off  The  answer  contains  also  a  plea  in  re- 
convention for  the  value  of  the  rent 

This  defence,  if  supported  by  the  testimo- 
ny, would  relieve  the  appellants  from  any  ob- 
ligation to  make  good  the  loss  sustained  by  the 
appellees.  Two  witnesses  only,  out  of  a 
great  number  examined  in  the  court  below, 
are  relied  on  as  establishing  the  fact  of 
Smith's  assent  to  the  removal  of  the  roof  at 
the  time  it  took  place.    These  are,  Ogier  one 

of  the  undertakers  to  repair  the  building, 
and  Mrs.  Laidlow,  the  treasurer  of  the  Assy- 
lum.    The  former  proves  the  fact  most  expli- 


9$. 

TUJLM    ASYLUM. 
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Eutara  D»trict.  citly  ;  but,  from  the  impossibility  to  reconcile 

Jtme  1890* 

v^r^>^      his  testimony  with  that  of  many  other  wit- 
SuJ7u       nesses  who  were  examined  in  the  case,  the 
f.mall  o»-  judge  of  the  Parish  court  before  whom  the 

suit  was  tried,  seems  by  his  judgment,  not  to 
have  given  much  credit  to  this  witness;  and, 
in  this  respect,  we  cannot  say  that  he  erred* 
The  weight  of  the  evidence,  both  in  relation 
to  the  number  of  witnesses  and  the  facts  by 
them  declared,  so  contrary  to  the  possibility 
of  truth  in  those  related  by  Ogier,  leaves  no 
doubt  of  the  latter  having  fallen  into  mistakes, 
and  destroys  his  credibility  in  the  present  in- 
stance. 

From  the  explicit  and  candid  manner  in 
which  Mra  Laidlow's  testimony  appears  to 
have  been  given,  no  doubt  can  be  entertained 
of  its  truth ;  but  it  does  not  establish  the  con- 
sent of  Smith  to  the  removal  of  the  roof  of  the 
house  at  the  time  when  it  was  done.    The 
latest  conversation  which  she  relates  as  hav- 
ing had  with  him,  took  place  about  the  first 
of  May;  at  that  time  he  appeared  to  desire 
that  the  repairs  of  the  house  should  be  prose- 
cuted, and  stated  that  he  would  urge  the  un- 
dertakers to  begin  their  work.    The  witness 
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saw  him  again  in  June — die  repairs  had  then  Eastern 
commenced — he  made  no  complaint,,  ore  v^»v~w 
On  her  cross  examination,  she  states  that  she  smith 
did  not  know  what  repairs  were  commenc-  F«MA«  0*- 
ed,  and  that  Smith  had  been  urgent  only  as 
to  repairs  of  the  front  of  the  house.  This 
testimony  does  not  prove  his  assent,  given  in 
such  a  manner  as  to  place  on  him  the  risk  of 
loss.  Taken  altogether,  it  shows  that  he  was 
desirous  that  the  house  should  be  put  in  good 
condition,  and  urged  immediate  repairs  only 
to  the  front:  The  danger  of  loss  by  taking 
away  the  roof  was  so  evident  that  it  cannot  be 
believed  that  any  person  of  ordinary  sense 
and  discretion,  having  a  large  quantity  of 
ice  protected  by  it,  would  have  consented  to 
such  a  step ;  at  least,  strong,  clear  and  indu- 
bitable proof  ought  to  be  required  to  estab- 
lish a  consent  of  this  nature,  and  this  is  not 
found  in  the  present  case. 

It  is  further  objected  to  the  plaintiff's  right 
to  recover,  that  the  injury  complained  of, 
might  not  have  happened  if  the  tenant  had 
not  removed  the  floor  of  the  entri-saM, 
which  the  evidence  shows  he  did.  The 
rooms  composed  of  the  lower  story  and  the 
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DotfMt.  second,  were  rented  to  him  expressly  for  an 
ice-house,  and  for  the  term  of  five  years.  To 


make  the  tenement  more  profitable  for  such 
tsAv^AniuM .  U9e»  the  removal  of  this  floor  was  necessary, 

and  could  be  done  without  injury  to  the  pro- 
prietors! as  it  might  easily  have  been  re* 
placed  at  the  end  of  the  term  for  which  the 
premises  were  let,  at  the- tenants  expense. 
By  agreeing  that  these  rooms  should  be  used 
as  an  i^e-house,  the  lessors  may  be  consi- 
dered as  having  impliedly  assented  to  any 
arrangement  of  them  which  the  lessee  might 
deem  most  conducive  to  his  profit  without 
injury  to  (he  former.  We,  therefore,  con- 
clude that  this  defence  is  not 


The  case  is  however,  severe  against  the 
defendants,  as  the  injury  of  which  the  plain- 
tiff'complains,  was  not  caused  by  the  direct 
agency  of  the  proprietors  of  the  house,  con- 
sequently the  damages  should  be  reduced  to 
the  lowest  amount  authorized  by  the  testimo- 
ny. The  loss  is  proven  to  be  200  tons  of  ice. 
(the  value,  forty  dollars  per  ton)  amounting 
to  8000  dollars.  From  this  sum  must  he  de- 
ducted the  probable  waste  of  the  article 
which  would  have  occurred  during  the  time 


u- 


June,  1830". 
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it  was  retailing  out  io  purchasers — say  the  Eastern  District. 

whole  summer.     This  waste  is  estimated  at 

25  per  cent  and  amounts  to  2000  dollars. 

From  the  judgment  of  the  Parish  court  must    F*MA"  °* 

also  be  deducted  a  little  upwards  of  one 
years  rent  of  the  store,  (500  dollars)  leaving  a 
balance  of  5500  dollars,  for  which  judgment 
should  have  been  rendered  in  the  court 
below. 

It  is  therefore  ordered,  &c,  that  the  judg- 
ment of  the  Parish  court  be  avoided,  revers- 
ed and  annulled :  And  it  is  further  ordered 
&c.  that  the  plaintiffs  and  appellees  do  reco- 
ver from  the  defendants  and  appellants  five 
thousand  five  hundred  dollars,  and  that  the 
appellees  pay  the  cost  of  this  appeal ;  those 
of  the  court  below  to  be  borne  by  the  ap- 
pellants, &c. 


vol.  i.  70 
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PRINCIPAL  MATTERS. 


ABSENT  HEIRS. 
I  An  attorney  for  absent  heirs,  cannot  resign 
without  leave  of  the  court.    McMickm 
vs.  JFSclKft.  45 

ADMINISTRATOR. 
1  The  acts  of  an  administrator  .appointed  by 
the  court  of  Probates  can  only  be  an- 
nulled  by  declaring  void  and  illegal  the 
authority  in  virtue  of  which  he  acted. 
McCoomb*  vs.  Dunbar.  18 

gJThe  court  of  competent  jurisdiction  for  this 
purpose  is  that  which  conferred  on  him 
*    the  authority.    Same  com.  ib. 

AGENT. 

1  A  defendant  who,  to  the  knowledge  of  Plain- 

tiff, contracts  as  agent,  is  not  personally 
responsible.     Waring  vs.  Cow.  198 

2  Where  the  agent  effects  insurance  on  account 
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of  his  principal,  aud  the  policy  contains 

a  clause  that  in  the  event  of  loss,  payment 

is  to  be  made  to  the  agent,  the  promise 

must  be  understood  to.be  made  in  his 

representative  character,  and  not  in  his 

own  right.   &<&&  Yfc  L&>   <&*•  Com*y.     220 

3  A  debt  due  by  the  agent  cannot  be  offered  in 

compensation  of  that  which  is  owing  by 
the  prftcjptt.     fityte  cpp$  ib. 

4  An  agent  who,  in  the  discharge  of  his  duties 

as  such,  takes  by  consent  of  the  principal, 
a  conveyance  of  property  in  his  own  name, 
while  at  the  same  time,  h$-is  not  the  real 
ownea,  is  not  bound  to  sue  for  ijxt  pos- 
session of  the  property  a£  his  risk  and  ex- 
pense, unless  that  possession  has  been  lost 
through  his  fou)t.  He  fulfils  his  obliga- 
tions and  dfccba^gq*  his  duty;  bj  offering 
to  rorconvey  when  yjM  °a-     FUz  *»» 

Hayfe*  41 ! 

AMUNDMBNT. 

1  Motions  to  amend,  after  testae  joined,  are  en- 

tirely within  the  dfsotetlon  «f  the  oouvt. 
JMneftv*,  Uibeti  *  al>  212 

2  Amendments   may  be  allowed  -after   iasne 

joined.     Gasquet  eiaL  vs.  Jotouon  el  al.     425 

3  In  a  stut  upon  a  bill  of  exchange,  an  amend- 

ment changing  the  amount  of  the  biH,  is 
not  altering  the  nature  of  the  suit.  Some 
case.'.  ib 
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APPEAL. 

1  On  a»  appeal,  II*  Buprcefee  Crtrt  w«B  exa- 

mine the  facts,  as  weM  as  tke  law  etf  the 
case  ;  and,  whenever  their  conviction  is 
mtkvly  opposed  to  to*  finding  of  the 
jw?>  th*  case  will  l}*' remanded.  Prados 
vs,  With  ctedtior*,  1 74 

2  An  appeal  ttes  from  the  verdict  of  a  jury  on 

an  issue  of  fraud  in  cases  of  insolvency. 
Same  cose.  ib . 

3  An  appeal  lies  from,  the  release  of  a  debtor  on 

a  writ  of  hmbea*  compus  in  a  civil  action. 
Chardon  vs.  €MmbloUe  421 

1  Where  no  oty  ection  is  mayfe  below  to  the  ad- 
missibility of  the  evidence,  the  Supreme 
court  considers  its  effect  only.  LeggetC 
vs.  Feel  et  ol.  288 

5  The  Supreme  court  will  not  notice  objections 
-  whioh  were  not  made  in  th«  court  beiow. 
Miller  elol>  vs.  Bnedfave.  321 

BtLES  OP  EXCHANGE. 
1  If  oft  a  comparison  of  the  day  of  acceptance, 
the  day  designated  for  payment  and  the 
tenor  of  the  bill,  it  appears  that  the  days 
of  grace  were  included  with  those  of 
sight,  between  the  day  of  acceptance  and 
that  designated  for  payment,  that  day  is 
the  peremptory  one  of  payment,  and  pro- 
test on  it  is  legal.  Kenner  et  al.  vs.  Their 
Creditors.  120 
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2  If  the  acceptance  be  not  dated,  parol  evidence 
is  admissible  to  show  on  what  day  it  was 
made.    8am*  cots.  IfO 

BUILDER. 
1  If  he  who  has  a  house  to  build!  stipulates  that 
the  builder  will  not  claim  any  payment 
until  the  house  be  finished  in  a  workman- 
like manner,  the  material  men  and 
laborers  who  have  claims  against  the  buil- 
der, cannot  exercise  any  right  against  the 
owner,  until  the  builder  complies  with 
his  contract*    HmUr  tt  al.vs.  Lewi*.        480 

COMMUNITY. 
1  An  attempt  to  screen  property  acquired  during 
the  marriage,  from  the  payment  of  com- 
munity debts  by  a  separate  right  alledged 
by  one  of  the  parties,  requires  strict  proof 
of  the  right  aDedged.    Ford  ys .  Ford.      $01 
If  the  wife  has  no  property  at  the  time  of  her 
marriage,  and  until  the  failure  of  herself 
and  husband,  the  goods  she  attempted  to 
pledge  made  part  of  the  stock  which  was 
managed  by  the  husband  under  her  name, 
who  acted  as  owner  of  it,  except  in  the 
the  case  of  the  pledge  in  Which  he  is  nam- 
ed as  the  third  person  to  hold  the  goods, 
which  he  continued  to  retail  as  before, 
and  there  is  no  proof  of  a  separation  of 
property  between  them,  it  cannot  be  con- 
cluded that  the  stock  of  goods  were 
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other  than  community  property:  In  such 
case  the  husband  cannot  be  considered  as 
a  third  person  holding  the  property  for  the 
pledgee  ReppUerva.  ThtSy*dU$ofGow.  474 

CONSIGNEE 

1  A  consignee  has  no  privilige  upon  goods  until 

they  are  delivered,  unless  he  has  received 
a  bill  of  lading  or  letter  advising  hifii  of 
the  shipment.    BaMwm  vs.  Bracy.  359 

2  The  ownership  of  goods  is  not  changed  by  a 

delivery  to  the  master  of  a  vessel  or  to  the 
,      consignee ;  they  are,  however  subject  to 
the  claim  of  the  latter  for  advances. 
Samecau,  ib 

CONTEMPT. 

1  The  law  makes  the  justice  of  the  peace  the 

judge  of  what  constitues  a  contempt 
of  his  authority,  and  the  correctness  of 
his  decision  cannot  be  examined  collate- 
rally in  a  civil  suit.    Buqudvs.  TVatkins.  131 

2  A  Judge  is  not  answerable  civileUr   for  an 

error  in  judgment  so  long  as  he  acts 
within  his  jurisdiction.     8*me  ca$e.  ib. 

DAMAGES. 
1  It  does  not  follow  as  a  consequence,  from  a 
party  foiling  to  comply  with  an  engage- 
ment, that  he  owes  a  debt— he  ia  respon- 
sible in  damages  for  the  non-execution  of 
his  engagements;  and  these  damages  ere 
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only  due  fcfttr  fa«  ha*  teen  put  fft  delay. 

DEPOSIT. 
1  To  form  a  contract  of  deposit  there  ought  to 
be  a  delivery,   the  principal  object  of 
which  Is  the  taking  car*  of  the  thing  de«- 
posited.     lUtittttdvs.  flttowP*  Aefr*.  493 

DONATION. 

1  When  the  donation  is  attacked  as  excessive, 
and  evidence  is  given  that  the  donor  had 
insufficient  property  to  justify  it,  it  be- 
hooves the  donee  to  show  that  he  had. 
Prudence  vs.  Bermodi  ei  at.  254 

9  Whenever  an  onerous  contract  is  sought  to  be 
enforced  by  a  natural  child  beyond  what 
the  taw  author!***  the  parent  to  grant, 
and  contrary  t*  the  Interests  of  legiti- 
mate descendant^  the  presumption  arises 
that  it  waa  made  for  ttao  purpose  of  dis- 
guiftSng  an  iHegal  donation,  and  the  onus 
probandi  is  on  the  plaintiff  to  establish  the 
genuineness  of  the  contract.  Delancy  y s . 
Beale  et  a/.  *»  495 

EMANCIPATION. 
1  Emancipation  is  a  donation  of  the  value  of  a 

slave.     Prudence  vs .  Bermodi.  234 

EVIDENCE. 

1  A   judgment  against  a  curator  is  evidence 

against  his  surety.     Laralde  vs.  Derbigny.    85 

2  Where  plaintiff  claims  slaves  sold  to  her  late 
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husband  by  defendant,  ai>ond  in  which 
the  deceased  had  bound  himself  to  pay 
two  thousand  dollars,  or  convey  the  slaves 
to  another  person  than  the  defendant,  and 
to  whom  the  bond  is  not  assigned,  the 
court  properly  refused  to  permit  him  to 
give  it  in  evidence.    Dearmond  vs .  Cwrti$.    93 

3  If  heirship  be  denied  proof  of  it  cannot  be  dis- 

pensed  with.   Blair's  heirs  vs.  Wade's.      Ill 

4  It  is  not  sufficient  ground  to  reject  a  docu- 

ment offered  in  evidence,  that  it  is  com- 
posed of  several  fragments  of  paper,  put 
up  together.    Sharp  vs.  Stephens.  116 

5  A  letter  from  the  plaintiff  acknowledging  that 

the  contract  sued  on  was  simulated,  is  ad- 
missible evidence,  although  it  contain  no 
evidence  by  which  the  paper  alluded  to  in 
the  letter  may  be  identified  with  that  pro- 
duced.   Same  cass.  ib. 

6  The  sentence  of  a  court  of  Probate,  ordering 

the  execution  of  a  will,  is  prima  facie  evi- 
dence of  its  having  been  duly  proved. 
Qonaldson  v*.  Winter.  137 

7  Whether,  in  regard  to  Sheriff's  deeds,  as  the 

law  supposes  the  original  to  be  delivered 
up  by  the  recording  officer,  a  copy  be  evi- 
dence until  the  original  be  accounted  for. 
Querel    Same  case.  ib. 

8  A  Sheriff's  deed,  without  a  judgment,  confers 

no  title.     Same  case.  ib. 

VOL.  I.  71 
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9  If  the  records  of  court  of  justice  be  lost,  se- 

condary evidence  ma y  be  received,  and  if 
Written  copies  do  not  exist  of  them,  their 
contents  may  be  proved  by  parol  testimo- 
ny.   Same  cote.  1S7 

10  In  a  suit  between  the  original  parties  to  a  due 

bill,  the  consideration  of  it  may  be  en- 
quired into,  and  the  maker  may  show 
that  the  apparent,  was  the  agent  of  the 
real  payee.    Lame  vs .  Bell.  191 

11  Those  who  are  not  parties  to  a  sale  may 

prove  its  simulation  by  parol.    Prudence 

y*.  Bcr*odi  tt  aL  »4 

It  Acts  under  private  signature  have  no  date 
against  third  persons,  except  that  on 
whteh  they  are  produced  in  court,  unless 
supported  by  evidence  aXmJU  showing  the 
real  time  of  their  execution,  but  this  cir- 
cumstance in  which  they  differ  from  au- 
thentic acts,  does  not  prevent  their  being 
given  in  evidence  for  what  they  are  worth. 
_  PhMptrn.  Stanley.  244 

IS  Where  a  private  act  relates  to  land,  and 
there  is  proof  of  possession  by  actual  deli- 
very accompanying  the  transfer,  it  may 
be  received  in  evidence.    Same  case. 

14  Evidence  of  the  receipt  of  a  sum  of  money 
for  a  slave,  and  a  promise  to  warrant  the 
title,  is  sufficient  evidence  of  a  sale,  and  a 
document  which  contains  evidence  of 
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these  two  facts,  is  a  bill  of  sale  and  ad- 
missible evidence.    Hitchcock  vs.  Hdrrii.  311 

15  Whether  parol  evidence  can  be  received  of  a 

promise  to  warrant  the  soundness  of  a 
slave? — Quire?    Same  case  &• 

16  Parol  confessions  of  a  party*  made  orally, 

should  be  received  with  great  caution. 
Morehcad  vs.  lhompson  d  al.  281 

17  The  deposition  of  a  witness,  taken  on  a  for- 

mer trial  for  a  previous  year's  rent,  is  pro- 
per evidence  on  a  trial  between  the  same 
parties  for  the  rent  of  a  subsequent  year. 
jmiams  vs.  Bethany.  315 

18  Judgment  against  the  tutor  is  prima  facie  evi- 

dence against  a  third  possessor,  but  if  a 
collusion  be  pleaded,  and  it  be  denied  that 
the  tutor  was  not  chargeable  with  any 
thing,  evidence  to  the  contrary  must  be 
produced  by  the  minor.  Scrapurn  vs.  La 
Croix.  3*3 

FAMILY  MEETING. 

1  The  proceedings  of  a  family  meeting  are  valid, 
although  written  and  recorded  in  the 
French  language.  MaxesU  d  al.  vs.  Mas- 
eru. 438 

FOREIGN  LAWS, 
l   Foreign  laws  must  be  proved  like  other  facts, 
but  where   the   country  now  foreign, 
once  made  a  part  of  the  same  empire 
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with  that  in  which  the  proof  is  to  be  ad- 
ministered, the  laws  common  to  both  at 
the  time  of  separation  <fo  not  require 
proof  in  either,  and  they  will  be  presumed 
to  remain  the  same,  unless  the  contrary 
is  proved.    Maipiea  vs.  McKown  ef  of.        24$ 

2  If  the  owner  of  a  vessel,  residing  in  New-Or- 

leans, sends  her  from  Vera  Cruz  to  Ha- 
vana, he  will  be  liable  for  the  tori*  of  the, 
master,  not  according  to  the  laws  of  Lou- 
isiana, but  those  of  Mexico.  Jtrvyo  vs. 
Currtll.  5£8 

3  The  courts  of  Louisiana  having  knowledge  of 

the  laws  of  Spain,  and  that  they,  before 
the  revolution  in  South  America,  were  the 
laws  of  the  new  republics,  will  decide 
caste  according  to  those  laws,  unless 
they  are  shown  to  be  abrogated.  Same 
Gate.  ib. 

FRUITS. 
1  Where  property  producing  fruits  is  sold  on  a 
credit,  the  vendee  owes  no  interest  on  the 
price  until  after  a  delay  of  payment. 
JtoveUna,  vs.  Minor  el  oZ.  72 

HUSBAND  AND  WIFE. 
1  When  the  action  is  on  a  contract  of  the  wife 
dttm   sola,    the  husband    can    only  be 
brought  into  court,  to  aid  the  wife  in  her 
defence.    Grtenktzt  vs.  Penny  ei  al.         241 

INSOLVENT. 
1  The  sale  of  stock  by  the  syndics  of  an  insol- 
vent who  was  bound  to  return  it,  change* 
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the  nature  of  the  obligation  into  one  for 
the  payment  of  money,  puts  the  par- 
ties in  the  precise  situation  of  creditor  and 
debtor,  and  gives  rise  tor  compensation. 
Saul  vs.  SRs  Creditors.  302 

£  The  act  of  1817,  requiring  opposition  to  the 
tableau  of  an  insolvent  to.be  filed  within 
a  limited  time,  does  not  apply  to  creditors 
who  are  not  placed  on  the  bilan.  Snares 
vs.  His  Creditor*.  341 

3  The  situation  of  an  insolvent  debtor  is  anala- 

gous  to  that  of  one  who  has  ceded  his 
goods:  in  either  case  all  passive  debts  of 
the  debtor  may  be  exacted,  whether  the 
day  of  payment  has,  or  has  not  arrived. 
Atwill  vs.  Betden  et  al  500 

4  The  purchaser  of  the  property  of  an  insolvent 

debtor,  on  the  sale  being  declared  illegal, 
has  the  option  of  paying  the  creditor  or 
surrendering  the  property;  if  he  does  nei- 
ther, execution  may  issue  against  him. 
Same  case.  ib. 

INTERROGATORIES. 

1  A  defendant  who  is  interrogated  on  facts 

and  articles,  has  a  right  to  qualify  his  an- 
swers, by  stating  other  facts  pertinent  to 
the  issue  and  connected  with  the  facts 
which  the  plaintiff  seeks  to  establish. 
Lauvevs.  Bell.  191 

2  When  the  answers  of  a  garnishee  to  interroga- 

tions are  sought  to  be  disproved  the  gar- 
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nishee  must  have  notice.  Rockwell  et  al. 
rs.SmUhdal.  && 

3  Where  the  return  of  the  commission  shows 

that  the  interrogatories  were  all  answer- 
ed, the  circumstance  of  their  not  being 
answered  separately  and  by  number,  does 
not  vitiate  the  return.  Miller  vs.  Breedlooe  321 

4  If  the  court  direct  the  answer  to  be  served 

on  the  plaintiff,  and  that  he  should  an- 
swer the  interrogatories,  it  is  a  condition- 
al order,  and  the  plaintiff  is  not  bound  to 
answer  until  a  copy  of  the  answer  be 
served  on  him.  Derfarge  et  a/,  vs.  JDesfarge 
tied.  365 

5  When  a  witness  is  to  be  examined  on  interro- 

gatories, if  an  opportunity,  as  pointed  out 
by  law,  be  given  to  the  adverse  party  to 
file  cross  interrogatories,  notice  of  the 
time  and  place  of  taking  the  answers  is 
not  required.  Therefore,,  if  the  commis- 
sioner give  an  erroneous  one,  the  mis- 
take will  not  be  fatal.  Gwquet  et  aL  vs. 
Johmon  tial.  425 

INTEREST. 

1   The  judgment  cannot  include  interests  if  a 

renUtiiur  therefor  be  entered  of  record. 
Flower  vs.  Williams.  & 

INVENTORY. 
1  A  public  inventory  is  a  ministerial  act,  and 
may  be  made  by  a  notary,  but  the  right 

of  deciding  whether  an  inventory  should 
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be  made  or  not,  is  a  judicial  act,  and  if  the 

Judge  be  interested  he  cannot  act.    State   * 
vs+Faurot.  49 

2  When  the  inventory  is  false  and  fraudulent,  all 
proceedings  growing  out  of  it  must  be  set 
aside.     Casanova*'  heirs  vs.  J&costa  et  al.     179 

JOURNEYMEN  PRINTERS. 

1  Journeymen  printers  are  laborers  within  the 
meaning  of  the  Civil  Code,  art.  3499,  and ' 
•  their  wages  are  prescribed  by  the  lapse 
of  one  year.     Teitjsn  vs.  Peimman.  267 

JURISDICTION. 

1  The  court  of  probates  may  discharge  a  cura- 

tor" irregularly  appointed.  As  an  admi- 
nistrator de  son  tori  he  may  be  answera- 
ble to  creditors  for  waste,  but  that  suit 
against  him  must  be  brought  in  the 
courts  of  ordinary  jurisdiction.  McDo- 
nough  vs.   Spraggins.  61 

2  Courts  of  Probates  are  courts  of  limited  ju- 

risdiction; land  can  only  reach  eases  pro- 
tided  for  by  statute.  Palmer  et  al.  vs. 
Palmer  et  al.  99 

3  When  the  object  is  to  set  aside  a  former  set- 

tlement of  an  estate  on  the  ground  of 
simulation  and  fraud,  the  court  of  pro- 
bates is  not  the  proper  tribunal.  BenoU 
vs.  Hebert  et  al.  212 

4  The  Parish  court  is  the  only  competent  tribu- 

nal to  issue  orders  of  seizure  and  sale  for 
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the  payment  of  repairs  done  upon  roads 

and  levees.     McDonough  vs.  Duplantier.   223 

5  Their  power  in  this  respect  under  the  act  of 

1807,  is  not  affected  by  the  enactments 
-     of  the  Code  of  Practice  limiting  their  ju- 
risdiction to  cases  not  exceeding  three 
hundred  dollars.     Same  can.  «&• 

6  It  is  the  sum  claimed  and  not  that  for  which 

judgment  is  rendered  which  confers  juris- 
diction on  the  court.  PhMip$  vs.  Stem- 
ley.  244 

7  The  District  Court  cannot  act  on  claims 

against  a  succession.    Delancy  vs.  Bealc.  495 

JURY. 

1  It  is  the  province  of  a  jury  to  ascertain  whe- 
ther drugs  and  medicines  intended  for  sale 
to  other  than  patients,  for  profit,  consti- 
tutes a  commercial  partnership.  Flower 
vs.  Williams.  22 

JUDGMENT. 

1  A  judgment  not  against  defendants  jointly  and 

severally  is  a  several  judgment.  Pember- 
fonvs.  Grots.  81 

2  Judgment  cannot  be  rendered  before  issue 

joined,  or  an  opportunity  for  defence. 
Rockwell  et  al.  vs.  Smith  el  al.  228 

LAND. 

1  When  both  certificates  issued  under  the  same 
act  of  Congress,  there  is  no  difference  in 
regard  to  the  time  at  which  the  parties 
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acquired  from  the  government  of  the 
United  States.  Htggme  et  al.vn.McMicken     53 

2  A  donee  of  land  from  the  government  of  the 

United  States  must  take  it  subject  to  all 
the  burthens,  conditions  and  limitations,  * 
which  the  donor  has  thought  proper  to 
affix  to  his  gift.     Same  case.  ib. 

3  The  acts  of  congress  in  relation  to  actual  set- 

tlements in  Florida,  unsupported  by  writ- 
ten evidence  of  claim,  do  not  recognize 
titles  ;  they  make  gifts.    Ibid.  ib. 

4  A  person  who  has  no  title  to  land,  cannot 

claim  damages  from  the  owner  for  selling 
it  as  the  property  of  a  third  person.  Ibid.    ib. 

5  A  survey  made  before  any  application  to  the 

Spanish  Government,  may  be  given  in 
evidence  where  it  forms  part  of  the  re$ 
gesta.     Shmft  vs.  WiUiame  el  at.  165 

LESSOR. 
1 1  f  any  damage  be  sustained  by  the  lessee,in  con- 
sequence of  repairs  put  upon  the  build- 
ing by  the  lessor,  the  latter  is  responsi- 
ble.   Smith  vs.  Female  Orphan  AtyUttm.     647 

LEVEES. 
1  When  the  Police  Jury  adjudicate  the  work  to 
be  done  on  levees,  and  undertake  to  pay 
therefor,  payment  cannot  be  withheld  on 
the  ground,  that  the  owner  of  the  land 
must  be  first  resorted  to.  Croizet  vs. 
Police  Jury  of  Point  Coupee.  103 

vol.  I.  72 
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9  The  owner  may  be  bound  in  justice  and  equi- 
ty, to  refund  to  the  parish,  but  he  cannot 
be  made  a  party  to  the  action  where  the 
police  jury  in  sued  for  the  price  by  the 
party  to  whom  the  contract  was  adjudica- 
ted.   Same  can.  ib. 

MORTGAGE. 

1  An  express  agreement  not  to  alienate,  in  an 
act  of  mortgage,  relieves  the  mortgagee 
creditor  from  the  necessity  of  pursuing  ail 
the  steps,  required  by  the  hypothecary  ac- 
tion in  ordinary  cases.  Donaldson  vs. 
Maurin.  99 

9  Where  personal  obligations  are  imposed  on  a 
vendee  by  the  terms  of  the  contract,  he 
cannot  relieve  himself  from  them   by  a 

sale  of  the  mortgaged  property  to  a  third 
person  without  the  consent  of  the  vender. 
Same  case.  ib. 

3  The  right  of  commuting  mortgages  is  granted 

only  in  respect  to  tacit  or  legal  mortga- 
ges) imposed  by  law  on  the  estate  of  tu- 
tors and  curators.    McCaU  vs.  Mercer.     343 

4  Whether  it  extends  to  tutors  who  were  in  of- 

fice at  the  time  of  the  passage  of  the  act. 
Quere?    Same  cote.  ib. 

5  The  recorder  of  mortgages  must  make  men- 

tion in  his  certificates  of  all  donations  re- 
corded, and  he  has  no  discretion  to  exer- 
cise as  to  the  validity  or  effect  of  the  acts 
recorded  ?    SacerdotU  vs.  Durable.  482 
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NEW-OKLEANS. 

1  The  ordinance  of  the  major,  aldermen  and 

city  council  of  New-Orleans,  of  .Septem- 
ber, 1627,  imposing  a  tax  on  the  front 
proprietors  of  ground,  within  the  city  and 
incorporated  faubourgs,  for>the  exclusive 
purpose  of  paying  the  streets,  and  making 
the  banquets,  violates  neither  the  consti- 
tution of  the  United  States  nor  that  of 
Louisiana.     Oakey  vs.  Mayor  ei  al.  1 

2  The  exclusive  privilege  granted  by  the  city 

council  to  sell  oysters  at  designated  places 
on  the  levee,  does  not  prohibit  their  being 
sold  at  other  places  within  the  city.  Ro- 
$a  vs.  Mayor  et  al.  126 

NOVATION. 

1  A  creditor  who,  on  receiving  a  new  note  sur- 
renders the  first,  novates  his  debt,  the 
sureties  it  had  for  the  payment  of  the 
first  are  discharged,  and  the  accommoda- 
tion indorser  must  be  so,  if  his  name  be 
not  on  the  note  taken  to  renew  the  for- 
mer.   Morgan  et  al.  vs.  Their  Crediton.  527 

NOTICE. 

1  Notice  by  mail  to  the  indorser  must  be  put  in 
the  post-office,  the  next  mail  day  after  the 
protest,  otherwise  the  indorser  is  dis- 
charged.    Tbvmaky  et  al.  vs.  Springer.       122 

PARAPHERNAL  PROPERTY. 

1  Property  conveyed  to  the  husband  in  lieu  of 
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a  mm  of  money  inherited  by  the  wife,  is 
paraphernal,  Savenatctalv&.LeBretonetaL&O 
The  rigor  of  the  law,  which  declares  that  pro- 
perty acquired  during  marriage,  shall  he 
considered  as  common  to  both  husband 
and  wife,  although  purchased  with  the  se- 
parate funds  of  one  of  them,  is  applicable 
only  to  acquisitions  made  by  purchase, 
and  does  not  necessarily  include  things 
which  may  be  received  by. either  of  them, 
in  payment  for  money  due  to  them  in 
their  separate  and  individual  rights. 
Same  case.  ib. 

PARTNER. 

1  When  one  partner  purchases  articles  for  his    * 

own  use,  the  partnership  is  not  bound 
Flower  vs.  Williams.  22 

2  Until  a  failure  or  insolvency,  the  right  to  seize 

the  undirided  interest  in  partnership  pro- 
perty of  one  of  the  partners  cannot  be 
doubted.     Croft  vs.  McKneely  ei  oL  101 

S  Whether  stipulations  in  contracts  of  partner- 
ship, by  which  they  may  be  continued  af- 
ter the  death  of  one  of  the  partners  for 
the  benefit  of  his  heirs  be  binding  oh  the 
latter  without  their  consent.  Quere  ? 
Louisiana  Batik  vs.  Kenner's  Succession.      384 

4  According  to  the  laws  and  usages  of  commerce, 
as  they  prevailed  at  the  time  of  the  adop- 
tion of  the  code  of  1808,  no  stipulation 
could  be  made    by  partners  absolutely 


PRINCIPAL  MATTERS.  573 

Pag«. 

bindbl  on  the  heirs  of  one  of  them,  who 
should  die,  to  continue  the  partnership  - 
after  his  death,  and  be  made  responsible 
for  contracts    made   in  the  partnership 
name.     Same  ca$e.  ib. 

5  The  instructions  from  one  partner  to  another, 
when  both  are  equal  in  interest,  are  to 
be  considered  in  the  nature  of  advice, 
subject  to  be  deviated  from  according  to 
circumstances.     Cougoi  vs.  Rodriguez.      508 

PARTITION. 

1  Before  the  code  of  1808,  on  a  partition,  co- 
heirs had  no  legal  mortgage  on  the  pro- 
perty allotted  to  them.  Laralde  et  at.  vs. 
Derbigny.  85 

PRACTICE, 

1  When  the  appellant  relies  solely  upon  errors 

of  law  apparent  on  the  face  of  the  re- 
cord,  they   must  be  specially  assigned 

within  ten  days  after  the  record  is  brought 
up,  otherwise  the  appeal  will  be  dismissed. 
Lacy  vs.  Fluker.  50 

2  The  ordinary  plea  of  no  error  on  an  appeal 

does  not  cure  the  want  of  assignment 
of  errors.     Same  case.  ib. 

3  When  a  defendant  has  not  prayed  below  for 

relief  against  his  co-defendant,  who  was 
brought  in  only  as  regards  any  interest  he 
might  have  in  the  premises,  the  sale  of 
which  was  prayed  for,  he  cannot  have  any 
on  the  appeal.    Parker  vs.  Richardson.        65 
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4  Where  a  party  is  ordered  to  produce  papers, 

until  he  does  io,  or  shows  that  it  was  not 
in  his  power  to  comply  with  the  order,  the 
cause  ought  not  to  be  tried*  Woodruffr*. 
Bradford  tl  al.  114 

5  A  demand  for  compensation  in  consequence  of 

slander  is  not  contrary  to,  and  does  not 
exclude  a  demand  for  damages  for  false 
imprisonment.    Buquei  vs.  Watkins.         131 

6  It  is  a  sound  principle  of  construction  never  to 

consider  laws  as  applying  to  cases  which 
arise  previous  to  their  passage,  unless  the 
legislature  declared  such  to  be  their  inten- 
tion.   Donaldson  vs.  Winter.  137 

7  Where  the  existence  of  a  debt  is  at  issue,  the 

plaintiff  may    proceed  to  establish  his 

claim,  notwithstanding  the  insolvency  of 
his  debtor.    Grainer  vs.  Devlin.  169 

8  Where  a  cause  is  transferred,  testimony  taken 

in  the  court  of  the  first  instance  is  admis- 
sible in  that  to  which  it  is  tranferred. 
Same  case.  t*. 

9  A  proposition  does  not  become  an  agree- 

ment, until  the  party  to  whom  it  is  made 
accepts  it,  and  it  must  be  accepted  precise- 
ly as  made,  unless  the  proposer  agrees  to 
a  variation.    McDonough  vs.  WtnchetUr.  188 

10  If  the  plaintiff  does  not  make  out  his  case, 

judgment  of  non-suit  will  be  given .  KSm- 
ball  vs.  Dreher.  SOS 

11  The   court   properly  rejected  evidence  to 
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_  prove  a  fact  which  was  not  set  forth  hi  - 

the  petition.    Benoint  vs.  Hebert  d  ml.       212 

12  Where  the  laws  of  the  place  where  the  owner 

resides,  and  that  of  the,  country  where 
the  contract  of  affreightment  is  entered 
into,  and  to  be  fulfilled,  differ,  the  latter 
governs.  Malpica  vs-  McJfiown  et  al.         248 

13  In  a  contract  to  build,  when  a  plan  is  furnish- 

ed and  referred  to  in  the  contract,  the 
undertaker  is  governed  by  the  plan.  Sua- 
rez  vs.  Durable*  260 

14  A  plea  in  reconvention  need  not  be  answered 

in  writing.     Same  case.  ib. 

15  An  architect  may  be  examined  as  to  the 

usage  of  the  trade  under  a  contract  to 
build,  but  he  cannot  give  his  opinion  as  to 
the  construction  of  the  contract.     Same 

case.  &• 

16  An  amicable  demand  is    still  required  al- 

though the  code  of  practice  dispenses 
with  a  written  one.    Tleijen  vs.  Penmman.  267 

17  The  capacity  of  persons  suing  as  heirs  need 

not  be  proved  unless  it  be  specially  de- 
nied,   Morehead  vs.  Thompson  et  al.  281 

18  Where  an  account  is  called  for,the  general  rule 

is,  the  statement  furnished  cannot  be  divi- 
ded.    Same  case.  #• 

19  The  defendant  causing  a  copy  of  the  judg- 

ment to  be  served  on  the  plaintiff,  is  not 
such  an  execution  of  it,  as  deprives  the 
former  of  his  appeal.  Leggett  vs.  Peet  ei  al.  288 
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20  The  plaintiff  must  make  out  his  title  to  the  in- 
strument sued  on,  and  if  the  contract  by 
which  he  acquired  it  was  null  and  void,  it 
can  produce  no  effect  'whatever.  Same 
cose.  ft. 

SI  In  a  suit  for  holding  over  after  the  expiration 
of  a  lease,  an  offer  of  possession  must  be 
specially  pleaded.     WUlxams  vs.- Bethany  %  315 

22  If  a  tableau  be  homoligated  in  all  parts  which 
have  not  been  opposed,  &c.  the  homologa- 
tion is  absolute.  Kermcr  tt  al.  vs.  Their 
Creditors.  370 

2d  When  the  plaintiff  failed  to  make  out  his  case, 
judgment  of  non-suit  was  properly  ren- 
dered.    WiUonvs.McHughetal.  380 

24  Dilatory  exceptions  must  be  plead  m  limine 

lites.  Howard  et  ah  vs.  Steam  Boat  Co- 
lumbia. 417 

25  The  amicable  demand  must  be  specially  de- 

nied in  order  to  put  the  plaintiff  to  proof 
of  the  fact.     Same  case.  ft. 

26  The  rights  of  different  creditors  are  to  be 

examined  in  concurrence  only  in  cases  of 
actual  insolvency,  either  by  a  voluntary 
or  forced  surrender  on  the  part  of  a  deb* 
tor.     Gasquet  et  at.  vs.  Johnson  et  oi.        495 

27  No  distinction  exists  between  suits  prosecu- 

ted in  the  ordinary  mode  by  citation,  and 
those  which  are  pursued  by  attachment. 
Same  cau*  ft. 
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28  If  A,  direct  his  debtor  to  pass  his  balance 

to  the  credit  "of  B,  who  is  a  debtor  of  the 
latter,  and  it  is  so  done,  A's  claim  is  ex- 
tinguished.    Amezago  vs.  Vallego  et  al.      216 

29  Suit  against  a  third  possessor,  by  a  forced 

heir  for  his  legitime,  cannot  be  brought  un- 
til the  donees  or  legattees  property  be 
first  discussed.   Hodder  vs.  Sheppard  et  oi.  505 

PRIVIUEGE. 

1  The  proper  time  for  settling  a  question  of  pri- 

vilege is  upon  filing  a  tableau  of  distribu- 
tion.    Gfrainer  vs.  Devlin.  169 

2  The  owner  of  corn  sold  by  the  master  of  a 

steam-boat  has  no  privilege  on  her,  al- 
though the  captain  afterwards  applies  the 
proceeds  to  the  use  of  the  boat.  Hill  et 
al.  vs.  8.  B.  Oregon.  543 

REDHIBITORY  VICES. 

1  With  the  knowledge  of  redhibitory  vices  in  a 

slave,  the  attempt  to  impose  him  on  ano- 
ther as  free  from  them  is  fraudulent.  Bach 
vs.  Meek$.  909 

2  A  defendant  is  liable  under  his  warranty  whe- 

ther the  redhibitory  defects  be  known  to 
him  or  not.     Same  ease.  ib. 

RES  JUDICATA. 

1  The  plea  of  res  judicata,  like  that  of  prescrip- 
tion, may  be  plead  at  any  stage  of  the 
cause.     TVtlhams  vs.  Bethany.  315 

vol.  i.  73 
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SALE. 

1  Where  thete  is  a  difference  between  the  des- 
cription of  land  seized  and  that  sold,  no 
title  passes  under  the  sale.  JKcJlficfei»  vs. 
Bradford  ct  al.  42 

SHIPS. 

1  The  owner  of  the  vessel  is  responsible  for  the 

acts  of  the  master  within  the  scope  of  his 
employment,  even  for  bis  torts.  Malpica 
vs.  McKcnm  et  al.  243 

2  The  value  of  the  vessel  does  not  furnish  the 

measure  of  responsibility.     Same  ease.     ib. 

3  Whether  the  captain  is  responsible  for  money 

in  a  trunk  of  which  no  declaration  is  made 
when  brought  on  board?  Quere? — But  he 
is,  if  it  is  known  to  him  after  the  passen- 
gers death,  and  he  does  not  take  care  of 
it.     Same  cote.  *■ 

4  It  is  the  duty  of  the  Captain  of  a  vessel  to  take 

charge  of  the  effects  of  a  passenger  who 
dies  on  board.    Same  case.  & 

5  The  master  of  a  vessel  who  refuses  to  deliver 

goods  on  other  grounds  than  the  non-pay- 
ment of  freight,  cannot  avail  himself  of 
the  want  of  a  tender  Fernandez  vs.  Selta 
ei  al.  269 

6  A  shipper  cannot  be  effected  by  the  master 

taking  on  board  other  goods,  the  landing 
of  which  would  expose  the  vessel  to  seiz- 
ure and  condemnation.     Same  case.  «&. 

7  A  shipper  cannot  demand  the  delivery  of  his 
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goods  tf  the  lauding  of  them  would  ex- 
pose the  vessel  to  seizure.  Patron  vs. 
Selva  el  al.  275 

8  The  insurers   are  liable  foe  all  the  labor  and 

expense  attendant  upon  an  accident  which 
forces  the  vessel  bapk  into  port,  but  not 
for  a  claim  for  commission  on  the  whole 
amount  of  the  cargo.  Shiff.  vs.  Lou* 
In.  Com.  304 

9  If  the  owner  voluntarily  receive  the  goods  at 

an  intermediate  port,  such  an  acceptance 
constitutes  the  basis  of  the  rule  for  a  pro 
rata  freight.     Vance  et  al.  vs.  Clark  el  al.  324 

10  In  the  case  of  a  general  ship,  or  one  charter- 

ed for  freight  to  be  paid  according  to  the 
quantity,  freight  is  due  for  what  the  ship 
.  delivers  ;  but,  if  the  ship  be  chartered  at 
a  specific  sum  for  the  voyage,  the  freight 
cannot  be  apportioned  unless  in  special 
cases.     Same  case.  ib. 

SHERIFF. 

1  A  Sheriff  cannot  sell  an  undivided  part  of  a 

defendants  property  ;  but  must  sell  a  dis- 

.  tinct  portion,  and  then  another,  until  he 

has  raised  a  sufficient  sum,    McDonough 

vs.  Elam  et  al.  489 

SIGNATURE, 
1  It  is  not  necessary  to  prove  the  defendants 
signature  to  a  note  unless  it  be  specially 
•  denind.     Miller  vs.  Cohea.  486 
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STEAM  BOATS. 
f  1  The  owners  of  a  steAm-boat  are  liable  for  the 

acts  of  their  captain :  If  he  neglect  to 
cany  goods,  the  pleasure  of  damages  is, 
the  difference  between  the  value  o£  them 
at  the  period  when  they  ought  to  be  land- 
ed, and  their  value  when  they  are.  Lowcry 
vs.  Yowtg  el  a/,  23? 

2  The  fact  that  the  vessel  of  the  plaintiffs  was 
ran  aground  while  towed  by  a  steam-boat, 
raises  a  presumption  of  negligence  and 
misconduct  on  the  part  of  the  captain  of 
the  boat,  which  renders  its  owner  liable  to 
an  action.     Smith  ct  al*  vs.  Pierce  et  of.     349 

$  Owners  of  steam  tow-boats  are  liable  as  com- 
mon carriers.     Same  case.  ib. 

SUCCESSION. 

1  Where  property  of  a  succession  has  passed 
into  the  hands  of  third  persons,  the  courts 
of  ordinary  jurisdiction,  not  those  of  Pro- 
bate, must  be  resorted  to  for  relief. 
Casanova?*  heir$  vs.  Jlcoslael  al.  H9 

SUPROGATION. 

/ 

1  The  purchaser  of  mortgaged  premises  is  not 
subrogated  to  the  mortgagees  right,  al- 
though he  pay  the  price  to  the  mortga- 
gor, who  immediately,  and  in  his  pre- 
sence, pays  it  over  in  discharge  of  the 
mortgage.     $cmpuri\  vs.  La  Croix.  373 
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2  It  is  immaterial  whether  the  mortgagor  use  his 

money,  or  any  other,  to  discharge  the 
mortgage.    Same  case.  ib. 

3  The  legal  subrogation  which  is  created  by  pay- 

ment made  by  a  debtor,  who  being  bound 
with  or  for  another,  has  an  interest  in  dis- 
charging the  debt,*  is  as  extensive  as  any 
express  subrogation.     Cox  vs.  Baldwin.     401 

SYNDIC. 

1  One  Syndic,  where  others  are  appointed,  is 
not  the  representative  of  the  creditors, 
and  it  is  only  as  such,  that  suit  can  be 
maintained  for  matters  relating  to  itte  in- 
solvents estate.    Relj  vs.  Collins  et  ah        40 

TAX. 

1  'A  tax  laying  a  certain  sum  on  the  owners  of  all 

property  of  a  particular  description,  is  a 
tax  on  property.     Oakey  vs.  Mayor  et  al.        1 

2  Taxation  need  not  be  uniform.    Same  case.        ib. 

3  The  corporation  of  New-Orleans  have  a  right 

to  lay  a  tax  to  provide  for  a  prospective 
deficiency.    Same  case*  ib. 

VACANT  ESTATE. 

1  No  proceedings  can  be  had  by  the  creditors 
of  a  vacant  estate  to  establish  their  claims, 
'till  a  curator  be  appointed  to  it,  or  the 
the  estate  be  insolvent,  and  a  syndic  or 
syndics  be  legally  appoiuted;  McMicken 
vs.  Ficklin.  45 
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2  The  personal  responsibility  of  a  curator  does 
not  devolve  on  has  curator*  Moorhead  vs. 
Thompson  d  al.  281 

VENDEE, 

1  A  vendee  cannot  be  cited  in  warranty,  Do- 
naldson vs.  Maurin  d  al.  29 

WARRANTY. 

1  A  third  person  cannot  be  cited  in  warranty 
who  wishes  to  avail  himself  of  the  pro- 
visions of  the  code  of  practice  in  his  favor, 
must  file  his  opposition  in  his  answer  to 
the  citation  in  warranty.  Donaldson  vs. 
Maurin  et  a/,  29 

WILL. 

1  A  party. who  claims  under  a  will,  may  sue  in 

„  the  name  by  which  he  is  therein  designa- 
ted,   DomMson  vs.  Maurin  et  al.  29 

2  The  rule  that  in  doubtful  cases  the  presump- 

tion is,  that  a  testator  intended  to  dis- 
pose of  his  property  in  conformity  with 
the  dispositions  of  the  law,  is  applicable 
only  when  the  dispositions  of  the  testator 
are  so  confused  and  uncertain  that  no  effect 
can  be  given  to  them,  and  which  would,  of 
necessity,  leave  the  distribution  of  his 
property  to  the  operation  of  the  law. 
Poydrass  vs.  Poydrass  dah  153 

3  The  continuance  of  an  executors  functions 

by  the  Probate  judge,  after  the  expira- 
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tion  of  the  year,  enables  him  to  main- 
tab  an  action.  Swift  vs.  William  ttal.  165 
4  The  declaration  of  a  testator  that  property 
was  common^  when  in  truth  it  was  not, 
must  be  regarded  as  a  disguised  donation, 
and  consequently  null  and  void.  Caea- 
nova's  heirs  vs.  Acosta  et  al.  179 

WITNESS, 

1  A  witness  may  testify  to  his  belief  of  a  fact, 
if  examined  as  to  the  grounds  of  his  be- 
lief, and  his  answers  are  vague,  the  court  - 
will  instruct  the  jury.    Flower  vs.  Wtir 
liamSn   '  QSL 


THE    END. 
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